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HON. JOHN A. INGUS, AdwMe Justice. 



Ex PABTE James Bell. 
Appeal — District Jvdge — Power to Supervise Prosecxdions. 

From the refusal of a District Ju^ge to ** direct the discontinuance'* of a 
prosecution for a misdemeanor, as he is authorized to do by the seventh 
section of the Act of September, 1866, no appeal lies. 

The authority of the District Judge is to examine into the merits of the 
prosecution and not of ihe case, and in doing so he should not only 
inquire whether there is probable or su^cient cause, but also whether 
the public interest, the peace and good order of society, require that the 
case should go on. He is not to try the case upon its merits, nor is he 
responsible to the accused for his judgment, and it is wholly discre- 
tionary with him whether or not to direct a discontinuance. 

BEFORE E. A. LAW, ESQ., DISTRICT JUDGE, DARLINGTON, 
NOVEMBER 16, 1866. 

This case will be sufficiently understood from the opinion 
delivered in the Court of Appeals. 
VOL. xrv.— 2 
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£z parte James BeU. 

Spain^ for appellant. 

No counsel appeared for the State. 

The opinion of the Court was delivered by 

Ingus, J. The seventh section of the Act of September 
21, 1866— "To amend an Act entitled 'An Act to establish 
District Courts' "—provides that the District Judge "shall be 
invested with power to examine and supervise all prosecu- 
tions, commitments and warrants of arrest commenced before 
or issued by any magistrate within his District, for any mis- 
demeanor ; and it shall be his duty, upon application made to 
him, to examine into the merits of the same at any time be- 
fore trial, and to direct the discontinuance thereof, on such 
terms and conditions as may seem to him most conducive to 
the ends of justice; and for this purpose he is authorized to 
summon before him the parties and such witnesses as may be 
necessary." 

James Bell, having been arrested under a warrant, issued 
by one of the magistrates for Darlington District, charging him 
with a misdemeanor, and having entered into a recognizance 
for his appearance to answer, applied by petition to E. A. 
Law, Esq., the District Judge, for an examination by the latter 
into the merits of the charge under the authority of this sec- 
tion. In conformity with the prayer of the petition in this 
behalf, witnesses were summoned, and the prosecutor and 
petitioner, with counsel on either side, attended for the pur- 
pose of the examination. In entering upon the proceeding, 
the Judge announced his understanding of the extent of 
power and authority conferred upon him by the Act in this 
particular, and the principles by which he would be governed 
in its exercise. "He would not look with favor on such 
applications, unless the evidence was very satisfactory, and 
sufficient to remove from his mind every reasonable suspicion 
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of the guilt of the*accTised, and if he entertained doubts of the 
innocence of the accused, it would be proper that the case 
should be investigated by a grand -jury." • When the exam- 
ination was closed, the petitioner^ by his counsel, moved '* for 
a discontinuance of the prosecution," which motion, after 
argument thereon, was refused. The petitioner insisted that 
he was entitled to the judgment of the District Judge ''upon 
the merits of the case," but the Judge, considering that he 
was not, by a proper construction of the Act, required to 
decide upon the guilt or innocence of the accused, but only 
as to the propriety of the discontinuance of the prosecution 
before it was submitted to a grand-jury, declined to do 
more than announce the result of his judgment upon the 
merits of the petitioner's application. From this, determinar 
tion and action of the District Judge the petitipner /has 
appealed to this Court, and renews here the questions which 
were made below. 

From the determination of the District Judge, refusing, 
upon examination had, to direct the discontinuance of the 
prosecution, no appeal to this Court is given by the Act, 
although great care is therein taken to secure the right of 
appeal from the judgment of the Court on various other mat- 
ters over which jurisdiction is conferred; and on general 
principles, heretofore established, in the absence of such 
express grant, no appeal lies. Carmand vs. Wally 1 Bail. 209 ; 
Stale vs. Friday, 4 Rich. 291 ; State vs. JSowcn, 8 Strob. 573. 
ti the view which this Court takes^)f the proper construction 
of the section under the provisions of which the proceeding 
below was had, there would be as much propriety in grant- 
ing an appeal from the presentment of a grand-jury. 

In this, as in various other cotemporary statutes, the 
General Assembly was anxiously engaged in providing for 
the exigencies growing out of the disruption of our old social 
organization and the formation of new relations thereby 
rendered necessary. It was foreseen, as one of the probable 
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Ex parte James Bell. 

incidents of this change, that, far more than heretofore, there 
would be preferred accusations of the minor oflfences that 
are either wholly groundless or at most frivolous or impolitic 
in their character, by the prompt discontinuance of which 
upon suitable conditions, where this seemed necessary, the 
public interest would b^ better subserved than by their 
public prosecution through the regular course of law. The 
section under review was designed to meet this necessity of 
our public condition, and the power therein conferred upon 
the District Judge to examine and supervise all prosecutions, 
commitments and warrants of arrest, is for the exercise of a 
wise discretion in reference to such design. He is to examine 
into the merits of the prosecution, not of the case. Instances 
may occur, as they have occurred, where, though upon trial 
of the cause no other judgment than that of the defendant's 
guilt can legally be rendered, the prosecution itself yet has 
very little merit, or is even mischievous in its effects upon the 
public peace and order. The construction upon which the 
petition insists would convert what, in the judgment of this 
Court, wa3 intended to be a preliminary examination into the 
merits of the prosecution, in order to ascertain whether a 
proper regard for the public interests requires its further 
pursuit, into a trial of the cause. A full investigation of this 
kind, with a view to the determination of the guilt or inno- 
cence of the accused, would, if in its result unfavorable to the 
party, seriously impair that impartiality of judgment which 
ought to preside in the subsequent trial in Court. 

A provision, in almost the same terms, contained in the 
ninth section of the Act of 1856, (12 Stat. 489,) investing 
the Eecorder of the City of Charleston with this supervisory 
power, is believed to have furnished the model for this. In 
the practical exercise of his power, that officer, it is under- 
stood, has acted in conformity with the construction of the 
law herein adopted. For purposes somewhat similar, the 
power of preliminary examination is exercised elsewhere by 
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the magistrate before whom the accused is brought, or by a 
Court organized for the occasion. In all such cases, the 
inquiry is limited to the purpose of ascertaining whether 
there is "probable or sufficient cause" for charging the 
prisoner with the offence ; and it is only where, in the judg- 
ment of the officer or Court, there is no such cause, that he 
may be discharged. Virginia Code C. C, 204, 205, pp. 824, 
828 ; 4 Bl. Com. 296. A larger discretion is, by the section 
under consideration, vested in our District Judges, — ^a discre- 
tion such as is often and well exercised by grand-juries and 
prosecuting officers, which regards not alone the probability 
or sufficiency of the cause shown for charging the accused 
with the offence, but also the propriety, under the particular 
circumstances, of pursuing the offender to punishment, and 
the effect likely to be produced on the public interest by the 
further prosecution of the charge. The purpose of the 
examination here directed is to enable the officer wisely to 
exercise this discretion, for the protection of individuals, and 
the good of the community. If, upon such occasion, counsel 
attend him, it is only by his sufferance and for the aid which 
he may derive from their learning and skill. In the discharge 
of his official functions in this behalf he is not responsible to 
the accused, who has no right to demand the reasons of his 
determination therein, nor can he be controlled, in the exer- 
cise of the discretion which the law has given him, by this 
Court. 

The motion to reverse the order of the District Judge is 
refused, and the appeal dismissed. 

DuNKiN, C. J., and Wardlaw, A. J., concurred. 

Motion refused. 
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Howell w. Lambert. 



Zechabiah Howell vs. Chables H. Lambsbt. 
Practice — Liquidated demand — Reference to Clerk. 

Agreement in the form of a promissory note, by which defendant prom- 
ised to pay to plaintiff **two hundred and twenty-five dollars, less 
store account, for value received,^' is not a liquidated demand within 
the meaning of the Act authorizing actions on such demands to be 
referred to the Clerk. 

A writing which does not within itself Aimish the means of precisely 
ascertaining the exact sum due, so as to render a resort to extrinsic 
evidence wholly unnecessary, is not within the Act. 

BEFORE MUNRO, J., AT CHESTER, FALL TERM, 1860. 

The report of his Honor, the presiding Judge, is as follows : 

"This case was upon the writ of inquiry docket. On 
Tuesday evening, having disposed of the litigated business 
of the Court, and when about to discharge the jurors for the 
term, my attention was called to the case by the plaintiflf s 
counsel, with the view, as I thought, of executing a writ of 
inquiry. Then it was that Mr. Thomson moved for leave to 
enter an appearance for the defendant, and to transfer the 
case to the issue docket ; but, as his motion was not supported 
by an af&davit, it was refused. Upon the refusal of his 
motion to appear and transfer the case, Mr. Thomson then 
moved for a nonsuit, I think, upon the ground that the in- 
strument declared on was not a promissory note, or was not 
such a liquidated demand as could be referred to the Clerk. 
This I also refused. The plaintiflTs counsel then moved to 
refer it to the Clerk, which was accordingly done. Upon 
going into Court on the next morning, to hear motions, Mr. 
Thomson again renewed his motion for leave to appear, and 
in support of his motion read an affidavit made by the 
defendant^ which I presume will accompany this report 
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" This motion was also resisted by the plaintiffs counsel, 
npon the ground that it came too late, and besides, if he had 
been notified that such an aflSdavit would have been intro- 
duced, that it was in his power, as he said, to have contra- 
dicted it in several particulars. The motion was refused." 

The defendant appealed, and now moved this Court in 
arrest of judgment, and for a new trial, on the grounds: 

In arrest of judgment — 

1. Because the paper sued on was not such a paper as 
could, under the statute, and the practice of our Courts, 
legally be referred to the Clerk, but should have been sub- 
mitted to the jury to assess the damages. 

2. Because the paper sued on was not a note of hand, and 
it was declared on as such, and there was no other account or 
bill of particulars filed with the plaintiffs declaration. 

For a new trial — 

1. Because the defendant, under the affidavit submitted to 
his Honor, should have been permitted to appear and plead 
to the case as made. 

2. Because the paper sued on was not a note of hand, and 
there was no certain sum admitted to be due, and was not in 
law a liquidated demand, as there was no certain sum admitted 
to be due by the defendant. 

COPY NOTE. 

$225.00. Chbstbr, S. C, July 18, 1859. 

Six months after date, I promise to pay to Z. Howell, or 
Bearer, two hundred and twenty-five dollars, less Store 
account, for value repeived. 

(Signed) C. H. LAMBERT. 
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HoweQ «t. Lambert* 



Thomson, for appellant. 
Patterson^ contra. 



The opinion of the Court was delivered by 



iNGLis. J. The first section of the Act of 1809 (7 Stat. 
308) provides, that " in all actions, brought on any liquidated 
demand, wherein the defendant or defendants shall have 
suffered an order for judgment to be entered against him or 
them, it shall not be necessary for the plaintiff or plaintiffii to 
prove his or their demand, or execute a writ of inquiry, but 
the same shall, upon motion to the Courts be referred to the 
Clerk to ascertain the sum actually due, and judgment shall 
be entered up .accordingly for the sum so ascertained." In 
Crowther vs. Sawyer A Steele, (2 Sp. 678,) it was determined 
that a demand is liquidated, in the sense of this section, only 
when the sum actually due is ''ascertained and fixed in 
writing." And in Wilhie vs. Walion, (2 Sp. 477,) it was 
added that the writing, which thus ascertains the sum, must 
be "a writing of the defendant actually or by operation of 
law." A writing which does not itself expresd the exact sum 
which the plaintiff is entitled to recover, or does not^ within 
itseli^ furnish the means of precisely ascertaining that sum, so 
as to render wholly unnecessary for this purpose a resort to 
extrinsic evidence, is not within the meaning of the Act. 
There must be nothing left for the Clerk to do, more than 
can be accomplished by calculation, and all the data for such 
calculation must be furnished by the writing itself. If, after 
all the sources of information, which it provides, shaU have 
been exhausted, there is left any, even the least, uncertainty 
as to the "sum actually due," the jurisdiction of the Clerk 
does not attach, and a writ of inquiry must be executed. 
(1 Tidd's Pr. 570-572.) 

The cause of action in the case now before the Court, sub- 
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jected to this test, cannot be held ''a liquidated demand." It 
is impossible to learn from it alone, by any calculation, what 
is the '' sum actually due" from the defendant to the plaintiff. 
Evidence aliunde is indispensable in order to ascertain this. 
According to its terms the defendant has promised to pay to 
the plaintiff an ascertained sum, reduced by the subtraction 
therefrom of a sum which is not there ascertained, and in its 
nature cannot be except by evidence outside of the writing. 
The " sum actually due" is the difference between two hun- 
dred and twenty-five dollars and a " store account" due by 
the plaintiff to the defendant. What the amount of this store 
account is, the writing supplies no means of ^ascertaining. 
The " demand" ought not to have been referred to the Clerk, 
and the judgment entered upon his assessment cannot stand. 
When the case shall have gone back to the inquiry docket, 
the defendant will have an opportunity of renewing his 
motion for leave to appear and plead, or, failing in that, he 
will, upon the execution of a writ of inquiry, be entitled to 
introduce evidence upon the quantum of damages. Coving- 
ton vs. Rogers, 2 Bail. 407. 

It is ordered that the final judgment entered up in this 
case be set aside, and the order of reference to the Clerk be 
vacated. 

DuKKiK, C. J., and Wardlaw, A. J., concurred. 
Motion granted. 
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Knhne «t. Law. 



Horatio Kuhnb vs. J. McD. Law. 

Partnership — Separate Estate — Rule on Sheriff— Legal Liens 
'-'Case Overruled, 



Where the separate property of a member of a partnership is sold under 
an older execution against the firm and a junior one against him indi- 
Tidually, th* junior and separate execution creditor cannot, by rule, 
compel the Sheriff to apply the proceeds of the sale to his execution in 
preference to the older one against the firm. Bob&rts vs. Bob&rU^ 8 Rich. 
14, overruled. 

If the separate creditors of a member of a firm have any equity to hare his 
separate estate applied to the satisfaction of their debts, to the exclusion 
of creditors of the firm who have acquired legal liens by means of 
executions against the firm, they must apply to a Court of Equity for 
relief. The Law Court looks only to the liens, and satisfies them accord- 
ing to their legal priority. 

That partnership effects must first be applied to partnership debts is a well 
settled rule, but the authorities are so conflicting that it seems to be 
unsettled in this State, whatever the rule may be elsewhere, whether 
separate effects are first to be applied to separate debts. The argument 
and authorities on both sides of the question stated. 

BEFORE WARDLAW, J., AT SUMTER, FALL TERM, 1861. 

Horatio Kuhne had an execution against J. McD. Law^ 
which was lodged with the SheriflF of Williamsburg on the 
25th April, and with the Sheriff of Sumter on the 10th May, 
1860. S. S. Parrar, Bros. & Co. had an execution against 
Law, Law & Co., of which firm J. McD. Law was a member, 
which was lodged with the Sheriff of Sumter on the 20th 
April, 1860. Under the execution of S. S. Farrar, Bros. & 
Co., the Sheriff of Sumter, on the 26th April, 1860, levied on 
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two negroes " as the.property of J. McD. Law," and under the 
execution of Kuhne, he on the 17th May, 1860, levied on the 
same negroes. On the 8d December, 1860, the Sheriff sold 
the negroes for $1,565, a sum insufficient to satisfy the 
execution of S. S. Farrar, Bros. & Co. Kuhnels execution 
then amounted to about $1,200. He immediately notified the 
Sheriff that he claimed that amount of the proceeds of the 
sale, and this was a rule on the Sheriff to show cause why he 
had not satisfied the plaintiff^s (Kuhne's) execution from said 
proceeds. The Sheriff's return stated the facts of the case, 
and that he held the proceeds subject to the order of the 
Court. 

Wabdlaw, J. I discharged the rule, not thinking it safe 
to deprive the plaintifi& in the older ^. /a. of their precedence, 
by a proceeding to which they were not parties. The case 
of BoherU vs. Eoherts, 8 Rich. 14, to which I was referred by 
the actor in the rule, does not seem to me to be supported by 
the other case of Wihan & Co. vs. Bowden, 8 Rich. 9, which 
is cited for its support. 

The actor in the rule, Kuhne, appealed, and now moved 
this Court to reverse the decision of the Circuit Court and 
make the rule absolute : Because, by law, the proceeds of the 
sale of the two negroes, referred to in the return, were 
applicable to the execution of the plaintiff. 

J. S. G. Btcharcbon, for appellant, cited Ex parte Crowder, 
2 Vem. 706; Fx parte Elton, 8 Ves. 240; Story on Part. 
§ 863, 365, 376, 877, 878; 2 Kent Com. (5th Ed.) 66, and note 
i; 2 Spence Eq. Jur, 218 ; Cary on Part. (219,) (220,) 5 Law 
lib. 88 ; Murrill vs. Neill, 8 How. 425, 17 Curt. 646 ; Woodrop 
vs. Price, 8 Dess. 207 ; Hall vs. Hall, 2 McC. Ch. 802 ; Sniff&r 
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Kuhne m. Law. 

it Paxton vs. Sass, MSS. Charleston, 1828 (a) ; Wardlaw vs. 
Oray, Dud. Eq. 94 ; Gadsden vs. Carson, 9 Eich. Eq. 252 ; 
Wibon vs. ifcC/owweZZ, 9 Ricli. Eq. 500. 



(a) IN THE COURT OF APPEALS. 

t>\paltsian, <fcbnmr]; Cenn, 1828. 



JUSTICES PRESENT. 

HON. ABRAHAM NOTT. 
« CHARLES J. COLCLOCK. 
** DAVID JOHNSON. 



BirtFFEB & Paxton vs. Administbatob of William H. Sabs. 
Partnership — Administration of Assets. 

A and B had been in copartnership, and a creditor of the firm recov- 
ered judgment against them. A became insolvent, and B died, leav- 
ing separate assets, and also separate creditors, whose demands were 
not in Judgment :—Held^ that the separate creditors were entitled to be 
first paid out of the separate assets, in a due course of administration, 
and that if any surplus remained after payment of the separate debts, it 
was applicable to the judgment against the firm. 

It has been the settled law of this State, since the year 1797, that the 
separate creditors of a member of a firm are entitled to be i)aid out of 
his separate estate in preference to the creditors of the firm. 

BEFORE THOMPSON, CH., AT CHARLESTON, APRIL, 1837. 

The decree of his Honor, the Circuit Chancellor, is as follows : 
Thompson, Ch. H. B. Toomer and William H. Sass were copartners 
in trade firom the year to 1817, at which time there was a dissolution 

of the copartnership. In 1828 the complainants, as executors of George 
Beek, obtained judgment at law against Toomer & Sass. In 1824, in the 
life of Sass, Toomer took the benefit of the Insolvent Debtors' Act In 
November, 1825, 'Sass died, leaving assets, now in the hands of his 
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Dessaussure, contra, cited Jones vs. Pastel, Harp. 92; 1 
Mer. 529; Col. on Part. 337; 2 Johns. Ch. 509 ; 2 Story Eq. 
§677;Eich.Eq. Cas. 369. 

The opinion of the Court was delivered by 

Wabdlaw, J. The case of Boberts vs. Roberts, 8 Eich, 
14, was, in all material circumstances, identical with the one 
now before us, — a rule against the Sheriff at the instance of a 
separate creditor, under which a partnership creditor, without 

administrator, which assets were acquired seyeral years after the copart- 
nership had been dissolved. The question submitted for the consider- 
ation of the Court is, whether the aforesaid judgment shall be paid. out 
of the assets of William H. Sass in preference to his priyate creditors, 
which debts consist entirely in choses in action, on which no Judgments 
have been obtained. The doctrine laid down in the authorities relied on 
by the counsel for the defendant is certainly correct, that the copartner- 
ship funds are primarily liable for the payment of the copartnership debts 
before recourse can be had upon the priyate ftinds of each copartner. 
But in the event of an insolvent copartnership, or where it is inadequate 
to the payment of its debts, the private funds of each individual copartner 
may be res6rted to. For the defendant it is contended, that inasmuch 
as the funds of Sass had accrued subsequently to the dissolution of the 
copartnership, they are exclusively liable to his private creditors, who had 
extended credit to him on the faith thereof. This argument does not hold 
good. As cautious men they should have made inquiry of what liens this 
property was subject to, and they would have readily found that it was 
bound by the judgment before alluded to, as well as others. And being 
so bound, all property subsequently acquired was liable to go in satisfac- 
tion thereof, until it had become entirely extinguished. It is therefore 
ordered and decreed, that the defendant do pay over to the complamants, 
out of the moneys in his hands belonging to the estate of his intestate, the 
judgment aforesaid, together with interest and costs, unless Ht should 
appear that there exist previous preferable liens, the balance of the funds 
to be applied in a due course of administration. 

From this decree the defendant appealed on the ground : That the 
private creditors of William H. Sass were entitled to payment out of the 
assets of William H. Sass* estate, in preference to the Judgment creditors 
of Toomer & Sass, under the circumstances of the case. 
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notice to him, so far as can be perceived, was deprived of the 
lien which his execution against the firm had upon the 
property of the defendant, who was one of the partners. 
When the present case was first argued before this Court of 
Appeals in May last, the attention of the Court was called to 
cases in our Court of Equity, which had fully coDsidered the 
question, and decided that a separate creditor of one partner 
was not, in reference to the estate and effects of that partner, 
entitled to precede a creditor of the firm. Wardlaw vs. 
Gray, Dud.Eq. 112; Fleming vs. Billings ik Belk, 9 EickEq. 

The opinion of the Court was delivered by 

KoTT, J. If this were now a new question, I think it would haye been 
one of no inconsiderable difficulty. But it appears to me to be too weU 
settled in this State to be now drawn into question. The case of Woodrop 
YS. Executor of John Prieey 8 Dess. 208, was precisely the case now under 
consideration. Judge Dessaussure, who tried the cause, says: *^The 
question is, whether the decree against Price & Co. binds his private 
estate, was to put complainant^ s demand on a footing of judgments 
against J. Price in his private capacity, with priority over his bond credit- 
ors, there being no joint estate out of which the debt can be paid.'' 
^^Upon this question" (the Chancellor observes) ^*a Judge sitting here 
is not at liberty to entertain a doubt. It has been settled by repeated 
decisions of this Court, that the private estate is primarily liable to the 
private creditors, and the copartnership effects to the copartnership 
creditors ;" and although that is but the opinion of a single Chancellor, 
yet several cases are referred to, from which it would appear that the 
decision had been uniformly the same way from the year 1797 up to that 
time, and from that time to the present, being near years, the rule 

does not appear to have been questioned : and we are authorized to draw 
the same inference from the acquiescence of the learned and experienced 
counsel employed in that case. In the case of Tunno and Trezevani^ 
2 Dess. 264, 270, which was tried in the year 1804, before all the Chan- 
cellors, the same rule is laid down. I think, therefore, without lookhig 
beyond our own decisions, we ought to consider the question now as 
settled, and not again to be disturbed. But it appears to me also to be 
conformable with the decisions of the English courts. In 1 Montague 
on Part 214, it is said the joint estate is applicable to the payment of the 
joint debts, and the separate estate to the payment of the separate debts, 
and the surplus of either estate must be added to the other deficient 
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149: Oadsden vs. Carson, 9 Eich. Eq. 257, 267; Wilson vs. 
MeConnell, 9 Kich. Eq. 510. In the hope of effecting uni- 
formity of decision on this subject, this Court referred to the 
Court of Errors the question whether a separate creditor 
had such right to primary payment out of the effects of a 
partner, his debtor, as would override the prior lien of a 
partnership creditor. 

That question was, during our present sitting, argued 
before all the Judges assembled in the Court of Errors. For 
the separate creditor, it was argued that the rule — ^partnership 



estate ; that inference is drawn from a great variety of cases, collected in 
the appendix of the same volume, page , from which it will appear 

that the rule was regularly applied from the year 1682 to the year 1759, 
faicluding the whqje tune of the chancellorship of Lord' Hardwicke. The 
principle of those decisions is stated in Bx parte Cook^ 2 P. Wms. 500, 
where the Lord Chancellor says, it is settled and is a resolution that Joint 
creditors shall be first paid out of the partnership or Joint estate, and the 
separate creditors out of the separate estate. Indeed the same rule pre- 
vailed until the year 1784, when Lord Thurlow had the boldness to 
innovate upon a practice which had governed the decisions of successive 
Chancellors for a hundi'ed years. 

The rule adopted by Lord Thurlow was, that the bankrupt's property, 
consisting of his separate property and his interest in the joint property, 
should be appropriated indiscriminately to the payment of the Joint and 
separate creditors. Lord Loughborough succeeded Lord Thurlow, and 
treated his decisions with as little respect as he had done those of his pre- 
decessors. He wtot back nearly to the old rule, which had prevailed 
until the time of Lord Thurlow, making a distinction, the good sense of 
which I have not been able to discover, but which, as it relates principally 
to cases of bankruptcy, it is not now necessary to consider. 

When Lord Elden came in he adopted the rule as settled by Lord 
Loughborough, but he observed that he did so, that the rule might not 
change with every new Judge, rather^ than from any other motive; £ke 
parte JYuttdll, 6 Ves. 814 ; but never failed to find fault with it whenever 
he had occasion to consider the question. But nan nostrum iantas com- 
pon&re lUes, The rule established by our own Courts appears to me to be 
consonant with the general principles of the English decisions, and equally 
consistent with the general principles of law ; tide Qrey vs. Chimett^ 
9 Yes. 124. The cases in the English books have, to be sure, arisen 
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effects are primarily liable to partnership creditors, and 
separate estate to separate creditors — is drawn fipom the 
Boman law, and the first branch of it which gives a prefer- 
ence to partnership creditors with respect to partnership 
effects prevails universally and is undisputed: that the con- 
verse of the rule, under which preference is given to separate 
creditors with respect to separate effects, may be found to 
have been decided in England as early as 1715, and was 
probably held there long before ; — prevailed there uniformly 
for 70 years, (in which is embraced the whole period of Lord 
Hardwicke's chancellorship) until it was reversed by Lord 
Thurlow in 1785 ; — ^was there re-established by Lord Loug- 
borough in 1796, and has ever since had the sanction of suc- 
cessive Chancellors ; — was recognized in this State as early as 
1797, ( Woodrop vs. Price, 8 Dess. 207 ;) and often aflfcerwards 
acted on, {Hall vs. Sail, 2 McO. Ch. 802,) especially in a case . 
now in manuscript, {Sniffer & Paxton vs. Admrs. of Sass,) 
where Judge Nott^ in 1828, made a careful examination of 



generally under their bankropt laws ; but if it is a good rule in cases of 
bankruptcy, I cannot perceive why it should not be equally so in other 
cases. Upon a separate execution against the property of only one mem- 
ber of a firm, the plaintiff is entitled only to the partner's share of the 
partnership property. 1 Montague, 99 ; Heyden vs. Heyden^ Salk. 893 ; 

vs. BuUer, 2 Ld. Ray. 871 ; West vs. Skip^ 1 Ves. 239. And even 

then the purchaser can take only the partner's share of'the surplus after 
all the partnership debts are paid. Fox vs. ffanbury, Oowp. 445 ; Skip 
vs. HdrtDoody before* Lord Hardwicke, 1747 ; Taylor vs. FUfds^ 4 Ves. 896 ; 

DuUon vs. Morrisson, 17 Ves. 201 ; Chapman vs. , 8 B. & P. 289. 

If, therefore, the separate creditors must take the partnership effects, 
subject to the partnership debts, it would appear that, upon principles of 
reciprocity, the partnership creditors ought to take the private effects upon 
the same' terms. 

It is, however, contended, that by the provisions of the Executors' Law 
of 1789, the debts must be paid according to the order therein prescribed, 
and that, as the plaintiff had a judgment and execution which gave him 
a lien on all the estate of the defendant's intestate, whether joint or sepa- 
rate, he was entitled to priority. But that was the case of Woodrop and 
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the whole subject; prevails in New York, Massachufletts, and 
Maryland, and in 1850 was, in the Supreme Court of the 
United States, firmly established in an able opinion pro- 
nounced by Judge Daniel. Murrill vs. Neill^ 8 How. 414. 

For the partnership creditors it was argued, that the prefer- 
ence given to partnership creditors, with respect to partner- 
ship effects, results from the right subsisting between the 
partners, under which each partner is entitled to only his 
share of the surplus after payment of the debts and settle- 
ment of the accounts of the firm, which share is all that can be 
reached by a separate creditor under his execution against one 
partner ; that the converse of the rule cannot be referred to 
the same principles — ^is sometimes in equity the result of the 
doctrine that he who can resort to either of two funds shall 
not be permitted to interfere with those who are confined to 
one — ^but where there is no fund remaining but the separate 
estate, has no support even in equity, by which it coi^ld resist 
the lien which a senior execution of a partnership creditor 

PrtGe^ 8 Dess. 203, in which Judge Dessanssure observed that it was a ques- 
tion on which he was not at liberty to entertain a doubt ; and if it was so 
well settled at that time (in 1811) we are surely not at liberty to entertain 
a doubt upon the subject now. For although the Act requires the debts 
to be paid in a particular order, it does not meddle with the fund out of 
which they are to be paid, and all that can be required is, that each par- 
ticular class of debta should be paid out of its appropriate fund, according 
to the terms of the Act. The rule, therefore, as heretofore settled by the 
Court of Equity, does not appear to be incompatible with the proyisions 
of the Act, nor with the general principles of law applicable to the subject. 
And if the correctness of it were still more doubtfhl, I should think it un- 
wise and improper to innovate upon it after such long acquiescence. I am 
of opinion, therefore, that the decree of the Chancellor must be reyersed. 

It is ordered, decreed, and adjudged, that the private creditors of the 
said William H. Bass be first paid out of the funds in the hands of the 
defendant, according to the due course of administration ; and that, after 
paying the same, the balance, if any, be paid over to the complainants, 
and that the costs be paid out of the ftinds ; and that if there should be 
no balance after paying the private creditors, that the biU be then dis- 
missed, with costs. 

VOL. XTV. — 3 
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has upon the estate of every member of the firm; that reasons 
have been suggested such as these : in extending credit a part- 
nership creditor looks to the firm, a separate creditor to the 
separate estate ; credit given to the firm increases its naeans, 
credit given to the separate partner increases his means ; but 
these are fanciful, and contrary to what every one acquainted 
with partnerships in rural districts knows to be true ; that the 
case of Wardlaw vs. Gray established in 1837 the right of 
partnership creditors, after exhaustion of the partnership 
eflfects, to come in pari passu with separate creditors in the 
distribution pro rata of the estate of a deceased partner, and 
so the Courts of Equity in this State have ever since adminis- 
tered the rule, having carefully re-examined the subject in 
1856-7 in the three cases, 9 Bich. Eq., before cited ; that the 
converse of the rule grew up in the English Court of Bank- 
ruptcy, where it was adopted for its convenience, and has been 
there extpnded to the Courts of Equity by Chancellors pre- 
siding in both Bankruptcy and Equity, but even in the dis- 
tribution of assets in the power of a Court of Equity does 
not control prior liens : if ever recognized at law, it could not 
be applied in a Court of Law with a just regard to the rights 
of all parties. 

The Court of Errors attained no satisfactory conclusion re- 
specting tlie rule which should prevail in equity in the dis- 
tribution of separate eflects between separate and partnership 
creditors ; but the Judges were nearly, if not entirely, unani- 
mous in the opinion that at law the supposed preference given 
to a separate creditor should not be allowed to prevail against 
a prior lien acquired by a partnership creditor. They con- 
sidered the case of Roberts vs. Roberts as one inconsiderately 
adjudged, sustained by no previous decision in the State, and 
rather oppugned by the effect which in Wilsorh vs. JSowden, 
cited for its support, was given to the legal rights of the as- 
signee. This case was then withdrawn from the Court of 
Errors, and is now decided by this Court. 
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After what has taken place, the case of Roberts vs. Boherts 
no longer controls us. That case was probably submitted 
without argument^ and decided under misapprehension. Of 
those who signed the hasty opinion given in it; no one now 
living, who has spoken about it, has the least remembrance 
of it. The other cases at law found in our reports (Oaz^j/brrf 
vs. Baum, 12 Eich. 75; White vs. Union Co., 1 N. & McC. 
617) show that partnership creditors must be satisfied before 
any portion of a partner's, share of the surplus can go to his 
separate creditor ; for the separate creditor can sue bat one, 
whereas to partnership creditors all are bound, and it is the 
right- of the partners who are not indebted to the separate 
creditor, that the partnership debts should be paid. If there 
is an equity which gives to the separate creditor a preference 
as to separate effects, in a Court of Equity only can such 
equity be projected — for there only can all persons interested 
be made parties, and the proper inquiries concerning the part- 
nership effects, and disposition of effects of both kinds, be had. 
Every case which has been cited to sustain what is called the 
converse of the rule is an equity case. At law the firm and 
every partner in it is bound fbr a partnership debt. The lia- 
bility is said to be joint and several; but the contract is joint 
only. Suits against partners severally could not be sustained. 
Each of them is the agent of the others, and the law makes no 
distinction between an execution against them as partners and 
one against them as joint contractors acting each for himself. 
(See cases cited, 11 Eich. L. 730.) Either execution has a lien 
upon the goods of every one of them, and satisfaction of either 
execution may be exacted from any one of them, leaving him 
to compel contribution from the others. 

We know not here that there are any partnership effects, 
or that the estate of the separate creditor is not sufi&cient to 
satisfy creditors of both kinds. It has been farther suggested 
in argument that we have no certain information that H. 
Kuhne is really a separate creditor, for* it is said that Law's 
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note was given for goods purchased by the firm. This insuffi- 
ciency of our information strengthens the argument against 
the attempt of a Court of Law in any form to maintain a 
separate creditor's supposed equity ; but it is specially influ- 
ential in a case like this, brought forward by a rule on the 
SherijBT, in which no order in favor of the separate creditor 
could be made, that would conclude partnership creditors no 
parties to it, or would secure the Sheriff The propriety of 
leaving, to be determined in actions between the parties, their 
opposing rights thus brought before the Court by rule on the 
Sheriff has frequently been held, ( (hoper vs. ScoUy 2 MoM. 155 ; 
Dawhina vs. Pearson, 2 Bail. 619 ; Oannady vs. Odum, 2 Bich. 
528,) and might of itself have availed for the dismissal of 
this rule, had not the case of Boberis vs. Roberts stood as a 
precedent; which, in the first place, we were required to 
remove. 
The motion is dismissed. 

DuKEiN, C. J., and Inqlis, A. J., concurred. 

Motion dismissed. 
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Thb State vs. Obaduh Sarbatt. , 

Bastardy — StattUe of Limitations — Advances far Maintenance — 
Waiver of Irregularities — Bench Warrant. 

Under proceedings for bastatdy commenced before the child has attained 
the age of twelve years, the father, upon conyiction, may be required 
to enter into recognizance to pay twenty-fiye dollars a year, counting 
fh>m the birth of the child, until its attainment of twelve years of age. 

The Statute of Limitations does not bar the prosecution, in cases of bas- 
tardy, for the annual penalties that had accrued before the proceedings 
were commenced. 

As interest is not chargeable upon the annual penalties, the jury, in allow- 
ing credit for advances made for the maintenance of the child, need not 
ascertain the time when the advances were made. 

If a defendant in a case of bastardy appears in person, pleads and makes 
defence by counsel, he waives any objection which he might have taken 
to the irregularity of the proceedings under which he was arrested and 
gave recognizance for his appearance. 

The Court of General Sessions in one district may, on proper evidence, 
order a bench warrant to issue to arrest and bind over a defendant found 
in that district to appear and answer to a prosecution in another district, 
and this may be done before indictment found as well in cases of bas- 
tardy as in other cases. 

BEFORE MUNRO, J., AT UNION, FALL TERM, 1860. 

• 

The report of his Honor, the presiding Judge, is as follows : 
" The defendant was indicted for bastardy. It was in proof 
that the child was born on the 13th November, 1847, conse- 
quently was twelve years of age on the 13th November, 1859. 
It further appeared that a warrant had been issued against the 
defendant, the precise date of which I have not got, and re- 
turned non est inventus^ by a constable. On the 12th of May, 
1859, a bench warrant was issued, not however in conformity 
with the provisions of the Bastardy Act, but requiring the 
defendant to enter into a recognizance to appear and answer 
to a bill of indictment. 
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" A true bill was found against the defendant at Fall Term, 
1859, to which he appeared, plead not guilty, and traversed 
the case. For the defence, it was insisted that all these pro- 
ceedings against the defendant, to make him a party in Court, 
were wholly irregular and void, for want of conformity to 
the provisions of the Bastardy Act of 1889. 

" As regards the irregularity of the proceedings against the 
defendant, I confess I was not without considerable doubt; 
but I concluded it would be the better course to take the 
opinion of the jury on the facts of the case, and if against the 
defendant, he might then carry the case up to the Appeal 
Court, where all the various questions raised in this truly 
anomalous case might be finally adjudicated. In pursuance 
of this design, I instructed the jury, that by appearing and 
pleading to the indictment, the defendant had waived any 
irregularity in the previous proceedings. At the same time, 
however, that I submitted the question of the defendant's guilt 
or innocence to the jury, I also submitted to them another 
question made by the defence, namely, whether the sums ad- 
vanced by the defendant to the mother of the child had been 
advanced by him towards the support of the child, and if so, 
how much had beqn so advanced. The jury returned a ver- 
dict of guilty against the defendant, and that he had advanced 
the mother of the child one hundred and ninety dollars. 

" I signed an order allowing the defendant credit on his 
recognizance for the amount so found by the jury." 

The defendant appealed, and now moved this Court in 
arrest of judgment and for a new trial, on the grounds : 

In arrest of judgment — • 

1. Because, as it appears on the face of the indictment, and 
the whole of the proceedings in the cause,^ that the child for 
whom the defendant was indicted was twelve years of age on 
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the 23d day of November, 1859, the prosecution could not 
now be carried on against the defendant. 

2. Because the whole of the proceedings in the cause, as 
appears on the record, were illegal, null, and void, not having 
been carried on according to the provisions of the Bastardy 
Act of this State, of 1839. See section twelve of that Act. 
The bench warrant having been issued before the finding of a 
true bill against defendant, and a legal and proper return not 
having been made by the officer, as that Act requires. 

3. Because the provisions of the Act of 1839, against bas- 
tardy, in this State, had not been complied with, and therefore 
the whole of the proceedings are null and void. 

And for a new trial — 

1. On all the above grounds taken in arrest of judgment, as 
far as the same are applicable. 

2. Because the defendant should have been credited with 
all the sums paid for the support of the child at the times the 
same were proved to have been paid, and not as of this date. 

3. Because the defendant was never arrested, and the find- 
ing of a bill of indictment against him could not prejudice 
him. 

4. Because his Honor erred, as is respectfully submitted, in 
his charge to the jury, in saying to them that the defendant, 
by pleading not guilty to the indictment, deprived him 
of the right now to raise any objections to the illegality of 
the proceedings under the Bastardy Act of 1839, as he had 
done so then, supposing that the bench warrant had legally 
issued. 

5. Because all criminal proceedings in this State are to be 
regarded as ore tenm. 
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6. Because all the instalments; as they fall due under the 
Bastardy Act, are barred at the end of six months from the 
time they fall due. 

7. Because, the child being now over twelve years, the de- 
fendant cannot be legally convicted. 

Thomson, for appellant. 

Melton, solicitor, contra. 

The opinion of the Court was delivered by 

Wabdlaw, J. The case of The Slate vs. Darby, 7 Rich. 
363, decided after a careful examination of previous cases, 
conclusively settles that under proceedings in bastardy, com- 
menced before the child has attained the age of twelve years, 
the father may, upon conviction, be required to enter into re- 
cognizance for payment of twenty-five dollars a year, count- 
ing from the birth of the child until its attainment of twelve 
years of age. 

The State vs. Compton, MSS., cited and fully reported in The 
State vs. Darby, decided nearly forty years ago that the Act 
limiting the time for recovery of penalties by prosepution (3 
Stat. 701) does not extend to the payment exacted from the 
father of a bastard child ; and so the law has ever since been 
administered; for the Act of 1839 (Mag. Act, § 12) con- 
tains the same words, " at any time after the birth," which, 
found in the Act of 1795, (5 Stat. 270,) were regarded by 
Judge D. Johnson as conclusive. 

The order which allowed to the defendant credit for ninety 
dollars, settled by the verdict as the amount of his advances 
made for maintenance of the child, is conformable to an inti- 
mation given in The State vs. Darby ; and the complaint here 
made, with respect to the time of the credit, has no just 
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foundation ; for interest is not charged against the defendant • 
upon the arrears due by him, and the time of the credit is, 
therefore, immaterial. 

The defendant, it isvsaid, was never arrested, and it is vehe- 
mentJj urged that injustice was done to him by the holding 
that his appearance and pleading effected a waiver of objec- 
tion to the irregularity of proceedings by which he was 
brought in. He appeared, he made his defence, he recognized 
the advocacy of his counsel on the circuit, and through them 
he has been heard here. The conviction, if properly had, is 
then binding on him, although if there are no sureties for his 
personal presence when that may be further required, he may, 
without forfeiture, elude the enforcement of the judgment of 
the Court, until he can be arrested by bench warrant. The 
case is very different from one where a defendant, never ar- 
rested nor bound over, is inadvertently tried in his absence. 
See State vs. Hatcher, 11 Eich. 525. 

But by voluntary appearance no more than by compulsory 
attendance was the defendant deprived of any ground of de- 
fence ; and to any departure from a course prescribed by law 
he was at liberty to object under the general issue. His ob- 
jection is that the bill of indictment against him was not 
found before a bench warrant was issued. Suppose this to be 
so, and further suppose that, for this and other reasons,- the 
bench warrant was irregular and void, it would follow that 
his arrest under that warrant was unlawful, that his recogni- 
zance, if he gave one, might be impeached for duress, and that 
his counsel might have moved for his discharge from arrest 
and recognizance. But his counsel appeared and pleaded, 
and he was present and made defence. Nothing which pre- 
ceded could destroy the effect of this acknowledgment of the 
jurisdiction of the Court over his person and his case ; and, 
when urged as matters of technical objection on the trial, the 
supposed irregularities must have been wholly unavailing. 
The twelfth section of the Magistrates' Act of 1889, to remedy 
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• 

• the evil which had grown np from persons charged with bas- 
tardy eluding constables, and the constables holding the 
papers so that the cases escaped the notice of the solicitor, 
directed .that, "It shall be the duty of the constable to return 
the same to the Clerk of the Court, as other session papers, 
with a special note thereof by way of return on oath, where- 
upon a bill of indictment may be given out, and if found, a 
bench warrant may issue." It was not intended to distinguish 
cases of bastardy from other cases of misdemeanor, but to 
stimulate and direct constables, whose failure to arrest had 
probably attracted notice more in cases of bastardy than in 
other cases. In any misdemeanor there may be bill found 
before arrest, and in any a bench warrant may follow the bill, 
if there has been no previous arrest. A literal construction 
of the twelfth section, without reference to the general rules 
of law, would forbid the letting to bail, on recognizance for 
his appearance at the trial, any person charged with bastardy 
who denied the charge, for he is to be " committed to prison, 
there to remain until he shall enter into such recognizance," 
(for the maintenance of the child ;) "but should he be unable 
to comply with the requisitions herein before mentioned, or 
should he deny that he is the father of the said child, a jury 
shall be charged," — " on his acquittal he shall be discharged, 
or if convicted be required to give the security," — " or in de- 
fault be bound to service." 

As we understand the case, and the defendant's complaints, 
from the papers which have been exhibited to this Court) the 
child w'as born in Union District, and a magistrate's warrant 
was issued there in April, 1858 ; the defendant, living in York 
District, was not arrested until what is called a bench warrant 
was issued by the Clerk of York. That warrant sets forth 
that at Spring Term, 1859, for York, a bench warrant was 
ordered against Obadiah Sarratt, to answer at the Court of 
Sessions, on, &c., at Union Court-House, to a bill of indict- 
ment to be preferred against him for bastardy. It is dated in 
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May, 1859; and the name of the solicitor is affixed to it, as to all 
session papers issued by a Clerk under the seal of his Court. 
Under this warrant it is said that the defendant was arrested, 
and gave recognizance for his appearance at Union the next 
term, when the bill against him was found. Now it is very 
true that, upon proper affidavit, a magistrate of York might 
liltve issued a warrant to arrest the defendant for an offence 
committed in Union, and might have bound him in recogni- 
zance for his appearance at Union ; or that a warrant issued 
by a magistrate of Union might have been bacJeed, as it is 
phrased, by a magistrate of York, and have been executed. 
But it is no less trup that a Judge of the Superior Court of 
General Sessions may, upon proper affidavits, issue under his 
hand and seal, in any district of the State, a warrant to pro- 
cure the appearance in any other district of a person accused; 
and that such Court in any district may, upon proper evidence, 
order a bench warrant with like effect. This warrant, if is- 
sued by the Clerk without order, was irregular ; but an order 
such as is set forth, and as we must presume was made, justified 
the Clerk, and gave validity to the warrant. That under the 
Act of 1889 a bench warrant would have gone forth of course 
from Union after bill found, does not at all impair the discre- 
tionary powers which pertain to the Court of General Ses- 
sions, and to every Judge of it, for the advancement of justice. 
The motions are dismissed* 

DuNKiN, C. J., and Inglis, A. J., concurred. 

f 
Motions dismused. 
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Thb Statk v8. Willum H. Walkkb. 
Larceny — Oircuit and District (hurts — Jurisdiction. 

The Act of September, 1866, giving the District Courts exclasive Jurisdlb- 
tion in all cases of larceny arising within the limits of their respective 
districts, did not oust the Circuit Court, sitting in the fall of 1866, of its 
Jurisdiction to try a case of larceny committed in December, 1865, for 
which an indictment had been giyen out, and true bill found, at Spring 
Term, 1866. 

The Circuit Court of Law has the power and Jurisdiction of the Courts of 
King^s Bench and Common Pleas of England, and it wiU not be ousted, 
except by express provision or necessary implication, of its general 
Jurisdiction, by an Act giving an inferior Court Jurisdiction over certain 
classes of offences. 

Over offences committed before the District Court was organized, that 
Court, it seems, has no Jurisdiction. 

BEFORE MTJNRO, J., AT SPARTANBURG, PALL TERM, 1866. 

The defendant was indicted for larceny, in taking two bales 
of cotton. The alleged taking was in December, 1865, a few 
days before the passage, by the Legislature, of the Act making 
the larceny of bales of cotton, packed and ready for market^ 
a capital felony, ^he bill was found by the grand-jury, at 
April Term, 1866, and the defendant was tried at Fall Term, 
1866. He made no objection to the jurisdiction, and went to 
trial on the plea of the general issue. The verdict of the jury 
was, guilty. When brought up to upceive sentence, he moved 
to arrest the judgment, on the ground that the Court of General 
Sessions had no jurisdiction to try him. His Honor refused 
the motion. 

The defendant appealed, and now moved this Court in 
arrest of judgment, on the ground : 

Because, at the time of the trial of the defendant, the Court 



APPEALS AT LAW. 87 

Colombia, NoTember, 1860. 

of General Sessions had no jurisdiction to try cases of larceny; 
and the District Court for the District of Spartanburg had 
exclusive jurisdiction of all such cases arising within said 
district 

Williams, Evans, Choice^ for motion. 

Reid, solicitor, contra. 

The opinion of the Court was delivered by 

Wardlaw, J. The Circuit Courts of Law are successors 
of the General Court which formerly subsisted in Charleston, 
and, when not restrained by our legal or constitutional regula- 
tions, have the power and jurisdiction which pertain to the 
King's Bench and Common Pleas in England.(a) They are 
Courts of general jurisdiction, of the highest dignity known 
to our laws. Within their jurisdiction fell all actions and 
prosecutions in behalf of the State, even when jurisdiction is 
given to another tribunal by words not plainly exclusive. 
The general rule is, that an Act of the Legislature shall not 
be construed to oust them of jurisdiction, except by express 
provision or necessary implication.(i) 

The fourth section of the Act concerning District Courts, 
which was passed at the extra session of the Legislature, Sep- 
tember, 1866,(c) is in these words: "That the District Court 
shall have exclusive jurisdiction, subject to the right of appeal 
to the Appeal Court, in all cases of larceny and misdemeanor, 
in all cases of vagrancy, and in all cases of bastardy, arising 
within the limits of the election district in which they are 
established." The exclusion of all other tribunals from juris- 
diction in the specified cases is express, but it clearly was not 



(a) Bee Statutes cited 2 Spear, 505 ; 4 State, 893. 

W Con. Dig., •« Courts." (o) 18 Stat. 887. 
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meant to be absolute and complete. " All cases of vagrancy" 
are specified. Inferior tribunals are more readily excluded 
than superior ones ; yet the tenth section of the Act leaves no 
room for doubt that, in cases of vagsancy, the jurisdiction of 
magistrates and freeholders, under the Act of 1787, was not 
excluded, but was specially intended to be exercised. If we 
say, however, that only tribunals, commonly called Courts, 
were in contemplation, and that the word " exclusive," if it 
has any meaning, excluded the Circuit Courts, it remains to 
be considered when the exclusion commenced and to what 
cases it extended. 

The Act regards the District Courts as already established ; 
that is, authorized and regulated by enactments Inade, under 
the power which the Constitution of the State gives the Legis- 
lature, to direct and establish Courts. But the forty-ninth 
section of the establishing Act of December, 1865,(a) had 
stayed the commissions of the District Judges, "until the 
Governor shall be satisfied that they will be permitted to 
exercise the jurisdiction committed to them." The Act of 
September, 1866, repeals the Act of 1865, except as to its first 
two sections, and, in its second section, directs that the " Dis- 
trict Courts, heretofore established by law, be organized, by 
the Judge thereof, immediately after the passage of this Act." 
We are not informed what was done toward organization in 
Spartanburg District; but it is said that we must presume 
that the District Judge there did his duty as directed. If so, 
he was, at the Fall Term of the Circuit Court, when the case 
before us was tried, ready, with officers and books, to exercise 
his office ; but he could try no case of larceny or misdemeanor, 
for the time appointed by the Court of Appeals, under the 
twelfth section of the District Court Act of September, 1866, 
for the first quarterly session of the District Court had not 
come, and the new machinery could not have been put into 

(a) 18 Stat. 80. 
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operation. Did the Legislature mean that there should be 
an interregnum, during which no criminal justice could be 
administered with respect to large classes of offences ? The 
words used do not require this construction. No provision 
was made for transferring cases from the superior Court to 
the District Court ; and there is no known process by which 
an inferior Court can draw to itself* a case wherein a superior 
Court is usurping its jurisdiction. The superior Court had 
possession of this case, wherein its grand-jury had found 

. a bill, at Spring Term, 1866. If the case had gone to the 
District Court, were proceedings there to be commenced de 
novo — another bill and another finding by a grand -jury to 
be had? Or, in what anomalous form were the proceedings, 
already had, to be certified to the inferior Court? By what 
authority were the conditions of recognizances to be changed ? 
"What expression, or necessary implication, was there to re- 
strain the superior Court in proceeding, according to its long- 
established right and usage, to dispose of the case regularly 
brought before it, and in no way withdraw from it? The 
silence of the Act of September, 1866, on these points, di- 
rects attention to the very words used in the grant of ex- 
clusive jurisdiction. "Cases arising" — that is, cases which 
arise; the present used for the future, as is often done in 
Legislative Acts and other compositions. An example may 
be seen at the close of the first section of this Act of Sep- 
tember — salaries shall commence " when the Court is organ- 
ized." The Court shall have jurisdiction of cases which arise 
means that, as a case comes up, the jurisdiction shall embrace 
it. Cases that had arisen before the organization of the Dis- 

, trict Court are not within the words, and, we think, were not 
' within the intention of the Legislature. In confirmation of 
the opinion which we form from the District Court Act of 
September, 1866, standing alone, we notice that, on the same 
day that Act was passed, another Act was passed '* to alter 
and fix the times for holding the Courts of Common Pleas in 
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this State,"(^) ^7 which the Circuit Courts were, at Fall Term, 
1866, deprived of the power to do much, if any, business be- 
sides the trial of cases of tort and cases in the sessions. It 
may well be supposed that the intention t^s to afford to 
them ample tim^ for disposing of all criminal matters before 
them, including cases of larceny and misdemeanor, so that, at 
the next Spring Term, when the great accumulation of civil 
business was expected to occupy their time, the District Courts 
might relieve them of specified cases arising after their organ- 
ization. 

The motion is dismissed. 

DuNKiN, C. J., and Inglis, A. J., concurred. 

Motion dismissed. 

(a) 18 Stat. 892. 
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Charles Fredbrick vs. Louis Halberstadt, James Murt- 
LAND AND Augustus Neiman. 

Malicious Prosecution — Probable Cavse, 

Case for malicious prosecution. Defendants, after obtaining a warrant 
and having plaintiff arrested, had dropped the prosecution :— S<jW, that 
the faUure to prosecute was not prima facie eyidence of want of prob- 
able cause. 

BEFORE DAWKINS, J., AT CHARLESTON, JUNE TERM, 1866. 

The report of his Honor, the presiding Judge, is as follows: 

" This was an action on the case for a malicious prosecution, 
and the case, as well as the grounds of appeal, will be more 
readily understood by stating the testimony. 

" Nathan Davis, witness : Is one of police detectives. Murt- 
land, last spring, called at the guard-house ; said he had just 
received a letter from Halberstadt, saying he had lost $110. 
That he had discharged plaintiff, who had been in his service. 
Plaintiff was expected that evening by the Northeastern Eail- 
road. Witness and Murtland went to road. Plaintiff didn't 
come. Neiman called Saturday after ; said plaintiff* had come. 
Witness went with Neiman to the store, and was introduced 
to plaintiff by him. Arrested plaintiff, who asked what for ; 
witness replied would be told at the guard-house. The 
charges were there stated : taking Halberstadt's money. Said 
he knew nothing about it ; was searched and nothing found. 
Murtland went to guard-house ; Neiman said nothing. Mon- 
day morning witness had the case postponed to four o'clock, 
as Halberstadt and Murtland had not returned from the 
country, where he advised Murtland to go for information. 
Halberstadt and Murtland are partners in planting. 

VOL. XIV. — 1 
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*' Murtland said Halberstadt had left money on table cov- 
ered with paper ; went out, and when he returned, money was 
gone ; there was no one there but plaintiff and a Yankee. 

'*P. C. Gailliard, witness: Monday, 5th March, the case 
against plaintiff for stealing was called, Davis said prose- 
cutor had gone to the country for witnesses. Case continued 
to four o'clock. No one appeared against liim and was dis- 
charged. 

** L. P. Foy, witness : Employed about eleven months ago 
by Neiman & Halberstadt, then partners in planting. 

" James McDonald, witness : Witness and wife of plaintiff 
went to Neiman's store, 9th March. Paid her $70, and he 
witnessed receipt." 

DEFENCE. 

" Francis Adair : Lives on Murtland's plantation, twenty- 
five miles from here. . No one in store except Halberstadt 
and plaintiff. $110 stolen. Plaintiff had been employed in 
corn and saw-mill ; left two days after money taken, before 
breakfast. Witness saw him eating at a tree on road leading 
to railroad. Cars pass station about eleven; generally left 
home for road half-past nine. Day after plaintiff left, Murt- 
land came to city. Saw plaintiff come out of room, same day 
money stolen, with chest and tools. 

'' Plaintiff kept tools in kitchen. Didn't know that money 
was on table. 

''In regard to the first ground of appeal: I stated dis- 
tinctly that the defendants could not justify under the general 
issue. 1£ evidence had been introduced to prove the &ct 
that the plaintiff did steal the money, it would have been 
excluded. I held that it was competent for the defendants 
to prove any fact or circumstance which tended to show the 
existence of probable cause for the proceeding, short of proof 
of actual guilt. I did not understand defendants' counsel as 
proposing to go further. The only evidence objected to was 
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that of the last and only witness for the defence, and the most 
important facts stated by him had been brought out in the 
cross-examination of plaintiffs first witness without objection. 
I hesitated about granting a motion made by defendants' 
counsel for a nonsuit, and believe T ought to have granted it. 
" With regard to the second ^ound : I had said' to the 
jury all that I considered necessary in relation to the case; 
stated that to enable the plaintiff to maintain an action there 
must have been a want of probable cause ; pointed out the 
circumstances of probable cause, and the conduct of the de- 
fendant negativing malice. The money was lost ; failing to 
find it in possession of plaintiff, one of the defendants was 
advised by the detective to visit the person from whom it was 
taken, and who resided above tweaty-five miles from the city, 
to learn the facts. There was scarcely time for him to have 
returned to the Mayor's Court on Monday morning; and 
being unable to trace it to his possession, further proceedings 
might well be abandoned. After finishing my charge, and 
• the jury were ready to retire, the counsel for the plaintiff re- 
quested that the jury be charged that the failure to prosecute 
was prima facie evidence of want of probable cause. This 
I declined to do, and said to them I thought the evidence 
suficient to justify the conclusion there was probable cause : 
and if so, it would control any legal inference ; and said to 
them it was not the law of the case. 

" The jury found a verdict for the defendants." 

The plaintiff appealed, and now moved this Court for a 
new trial, on the grounds : 

1. Because, it is respectfully submitted, that his Honor 
erred in allowing the defendants, upon the general issue of 
not guilty, to introduce evidence in justification. 

2. Because his Honor erred in charging the jury that the 
failure to prosecute was not prima fade evidence of want of 
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probable cause sufl5cient to throw upon the defendants the 
ontis of proving affirmatively that they had probable cause. 

McCrady, for appellant, cited 1 Chit. PI. 472, 491, 494; 
2 Sand. PI. & Ev. 326; 3 Stark. Ev. 1460; WilUams vs. 
Taylor, ^Q Bing. 183; 5 Bing. 854; 2 B. & Ad. 845 ; ^ Green. 
Ev. § 455. 

« 

The opinion of the Court was delivered by 

DuNKiN, C. J. The report of the presiding Judge shows 
that, on the first ground, the plaintiff had no cause to com- 
plain. 

The second ground substantially assumes that, if the plain- 
tiff had offered no further evidence than the failure of the 
defendants to prosecute, he was entitled to a verdict. The 
authorities do not sustain this proposition. Mr. Grreenleaf 
says (the authority cited by the plaintiff) that, "in the ordi- 
nary cases, it will not be sufficient to show that the plaintiff . 
was acquitted of an indictment, by reason of the non-appear- 
ance of defendant, who was the prosecutor ; nor that the de- 
fendant, after instituting a prosecution, did not proceed with 
it ; nor that the Grand Jury returned the bill not found." 

The presiding Judge thinks that he, perhaps, was in error, 
dn not ordering a nonsuit instead of sending the case to the 
jury. In the early case of Lipford vs. McCollum, 1 Hill, 82, 
our Courts say: "What is probable cause is a question of law 
for the Court. If there is any evidence, showing an absence 
of it, the case should go to the jury ; otherwise, it is the duty 
of the Court to order a nonsuit." In Campbell vs. O^Bryan, 
9 Kich. 204, the plaintiff had been arrested on a warrant to 
keep the peace ; but was afterwards released. For want of 
other proof of want of probable cause, the plaintiff was non- 
suited. 

In submitting the evidence to the jury in this case, the 
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presiding Judge allowed the plaintijOf every adrantage to 
which he could be entitled. 
The motion is dismissed. 

Wabdlaw and Inglis, J. J., concurred. 

Motion dismissed. 
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W. H. & S. D. Goodlett, Exbcutobs, vs. Israel Charles 
and others. 

Wm. D. Berry vs. Same. 

Practice — Rule — Writs and, Process. 

A rale to show dkuse why a judgment should not be vacated, and order- 
ing a stay of execution in the mean time, is not a ** writ or other pro- 
cess,'* within the Act of September, 1866, ^* To alter and fix the times 
for holding the Courts of Common Pleas in this State .^ 

*^ Writs and other process*' properly embrace those mandatory precepts 
which issue in the name of the State and under the seal of the Court, 
and are used chiefly for the purpose of bringing parties, witnesses, 
Jurors, Ac, into Court, or for enforcing final Judgments. " Rules " 
are orders of Court made between parties to a cause, or touching the 
discharge of duty by those engaged in the conduct of its proceedings, 
either as permanent offlcers of the Court or as serying therein in some 
temporary capacity. 

BEFORE MUNRO, J., AT GREENVILLE, PALL TERM, 1866. 

The report of hia Honor, the presiding Judge, is as follows: 

" In these cases motions were heard and orders granted at 
Chambers, August 81, 1866, for a rule against plaintiff re- 
quiring them to show cause, at the next term of the Court of 
Common Pleas for Greenville District, why the judgments 
and executions in said cases should not be set aside as to 
certain defendants, for whom, without previous authority or 
subsequent ratification, service of the writs had been accepted 
by the principal defendant, and meanwhile the said judgments 
and executions were stayed. 

"At this term, the plaintifis, against whom the said rules 
were to have been issued, submitted motions that^ inasmuch 
as no such rules had been issued or served upon them, the 
orders granted at Chambers should be rescinded. These 
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motions were resisted upon the grounds that the Act of the 
Legislature of September 21, 1866, had delayed the returns 
of the rules to Spring Term, 1867, that consequently there 
had been no laches on their part, and that I had no jurisdic- 
tion in the premises at this term. 

" I thought diflferently, and granted the annexed orders." 

W. H. & S. D. GOODLETT, EXOBS., J 

vs. > Bule to show cause, &c. 

Israel Chables et al. ) 

The defendants having failed to give the plaintiffs notice 
to show cause at this term of the Court why the service 
of certain defendants in this case should not be set aside, it 
is ordered, on motion of Perry & Perry, that the order issued 
by his Honor Judge Munro in this case at Chambers be 
rescinded. 

R MUNRO. 



W. D. Bbbby I 

vs. > Rule to show cause, &c. 

IsBAEL Chables et al. ) 

The defendants in this case having failed to serve the 
plaintiff with notice to show cause, &c., it is ordered, on 
motion of Perry & Perry, attorneys for plaintiff, that the 
order issued by his Honor Judge Munro be rescinded. 

R. MUNRO. 

The defendants ap^pealed, and now moved this Court to 
vacate the orders made by the presiding Judge for rescinding 
the previous orders made by him at Chambers, &c., upon the 
grounds : 

1. Although by said previous orders- the rules to show 
cause are made returnable to Fall Term, yet by the Act of 
the Legislature of 21st September, 1866, since passed, the 
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returns of said rules are postponed until Spring Term, 1867, 
and the defendants were therefore not in default in not 
issuing them to the Fall Term. 

2. According to the provisions of said Act, no motions 
relative to said rules could properly be entertained by the 
Court at this time, the rules being processes of the Court in 
causes of action arising ex contractu, 

3. Because his Honor erred in granting the orders to 
rescind, &c., upon mere motion, without notice to the defend- 
ants, or expression of willingness on the part of plaintifis to 
have the cases heard on their merits. 

4. Because the presiding Judge had no jurisdiction in the 
premises at the Fall Term, and no authority to consider the 
cases or grant the orders. 

Elford, for appellants. 

Perry ^ contra. 

The opinion of the Court was delivered by 

Inglis, J. This Court concurs in the opinion of the Judge 
below, that the rules to show cause, which on the defendants' 
motions had been granted at Chambers, and were returnable 
in term, were not within the Act of Assembly of September 
21, 1866, "To alter and fix the times for holding the Courts 
of Common Pleas in this State." (13 Stat. 392.) The second 
section of that Act directs, "that all writs and other process 
of the said Courts, mesne and final, now made returnable to 
the Fall Terms heretofore established, except mesne process in 
cases of tort, shall be returnable to the Spring Terms of the 
Court, in the year of our Lord one thousand eight hundred 
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and sixty-seven, the same as if already so directed." The 
description, "writs and other process," properly embraces all 
those mandatory precepts which issue by the authority and 
in the name of the State, out of any of its Courts, and under 
the seal of such Court, in the institution and prosecution of 
judicial proceedings, and are used chiefly for the purpose of 
bringing parties, witnesses, jurors, &c., into Court, or for the 
execution of the final judgment attained in the particular 
proceeding. Thus, it is provided in the Constitution of the 
State, (Art. 8, Sec. 8,) the style of all process shall be, " The 
State of South Carolina." "A rule " is an order made by a 
Court between the parties to a cause before it, or touching 
the discharge of duty by those engaged in the conduct of its 
proceedings, either as permanent ofiBicers of the Court or as 
serving therein in some temporary capacity. It is authenti- 
cated by the signature of the Judge, or, in certain instances, 
of the Clerk. 

In. the cases under review, judgments had been entered up 
in certain actions previously prosecuted in the Court, and 
the purpose of the rules made was to set on foot an inquiry 
into alleged defects in the institution of those actions, with a 
view ultimately to set aside the judgments. Such an inquiry 
could with no propriety be said to be the trial of an action 
arising ex contractu, so as to come within the intention of 
the first section of the Act. 

The defendants, having wholly neglected to pursue the 
proceedings which had thus on their motion been authorized, 
have no just ground to complain that the leave granted 
therein was, at the time limited by its own terms, withdrawn^. 
The order staying the eocecutions (for in so far as it affected 
the judgments, otherwise than through the executions^ it was 
without authority) was properly rescinded. Inasmuch, how- 
ever, as the alleged defects in the judgments which were to 
have been impeached under the rules are so material that, if 
existing and not corrected, great injustice may be done, and 
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as the defendants, who moved for the ruleS; may have been, 
not without some apparent reasdn, misled in their interpreta- 
tion of a statute then so recently enacted; it is proper that 
this Court should make such order as will prevent the injury 
that might result from leaving these judgments undisturbed, 
to be enforced by execution. 

It is ordered that the motions to vacate the orders made in 
these cases in term be dismissed ; but that the defendants in 
the two judgments, mentioned in the proceedings, now have 
leave, upon giving due notice to the plaintiffii therein respec- 
tively, to move at the next term of the Court for Greenville 
District, to set aside the said judgments, and that, until the 
hearing and determinations of such motions, the executions 
be stayed. If, however, such notice is not given, and the 
motion here permitted shall not, during the term, be made 
and brought to a hearing, or continued over by order of the 
Court, the stay of execution herein ordered shall expire with 
the term. 

DuNKiN, C. J., and Wardlaw, A. J., concurred. 

Motion dismissed. 
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The Bank of thb State of South Oabolina vs. Simp- 
son BOBO. 

Trespass to try Title — New Trial— Location. 

In trespasB to try title, two snccessiye verdicts for the defendant had been set 
aside by the Court of Appeals and nevr trials granted upon a question of 
location, the Court, upon the second appeal, saying that upon the same 
evidence a new trial would be granted totter quoties the verdict should be 
for the defendant. Upon the third trial the verdict was again for the de- 
fendant, and the Court of Appeals refused to grant a new trial, holding 
that new and material evidence had been given which varied the case 
previously made, and created doubts upon the question of location. 

BEFORE WARDLAW, J., AT SPARTANBURG, FALL 
TERM, 1860. 

The report of his Honor, the presiding Judge, is as follows: 

"This was a third trial of this case. A report of the first 
trial may be seen in 11 Rich. 597. The order for new trial, 
made after the second trial, is in MS., and was made May, 
1860. 

" The plaintiff derived title from Abraham Markley, under 
a grant made to him of one thousand acres, Sd November, 
1788. The defendant was in possession, and had a grant to 
himself of nine hundred and eighty-seven acres, dated June 
26, 1851. The question in the case was» whether the 'grant to 
Markley included the land which the defendant held. 

"Abraham Markley, residing in Charleston; owned many 
tracts of land on or near Island creek and Facelot river, in 
Spartanburg District In 1802, James Smith, Sr., surveyor, 
sent to him a large map, which professed to represent all of 
these tracts, with explanations and remarks. This map is 
not now before me ; it is much worn and defaced, and has 
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been by various hands very improperly interlined. It must 
be in the Court of Appeals, and deserves close attention. ' 

" The land now in question was somehow acquired from 
Markley by the South Carolina Manufacturing Company, 
(deed not produced,) and in 1847 a conveyance of it was 
made by the Sheriff to the Bank, present plaintiff under a 
judgment rendered against Markley in 1822, and revived by 
scire facias against his administrator in 1845. 

'About 1830, and for some time (indefinite) before and 
afterwards, Simpson Bobo, present defendant, attorney-at- 
law, was agent to look after the lands of Markley in Spartan- 
burg District. About 1851, before and afterwards, John 
McHugh was agent of the Bank in that district 

''Simpson Bobo in 1845 was, and ever since has been, 
chief stockholder, president and general agent of the South 
Carolina Manufacturing Company. 

'An action of trespass to try titles brought by the Bank 
against the South Carolina Manufacturing Company, came to 
trial Spring, 1851, when there was a verdict for the plaintiflF, 
which, upon appeal, was confirmed May, 1851. The plat, in 
that case, made by Gibbs, surveyor, with the concurrence of 
Harris, surveyor, is not now before me, and I cannot quote 
exactly the words of the certificate. It must be in the Court 
of Appeals. Harris testified that after the greatest possible 
exertion he, Gibbs, and Adam Camp; surveyor, since deceased, 
failed to locate the Markley grant then, but that he joined in 
a certificate to set forth the land in dispute, both parties 
claiming under Markley, no other grant appearing, and no 
question of location being made. 

"Soon after the determination of that case, Bobo and 
McHugh each conceived the notion of obtaining a grant to 
himself of the land that had been in dispute. Bobo had, 
under a warrant, a survey made by Harris, May 20, 1851. 
McHugh sued out a caveat, and had, under warrant to himself 
personally, a survey made by John Eating, surveyor. Decern- 
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ber 5, 1851, but afterwards complained that Bobo had antici- 
pated him bj the grant of June, 1851, before mentioned. 

" There had never been any actual occupancy of the land, 
unless it may have been by a railroad of the South Carolina 
Manufacturing Company ; only destructive trespasses by the 
cutting of timber. This cutting was continued by Stephen 
Bridges, and others, under the authority of Bobo; and in 
October, 1857, an action of trespass to try titles, brought by 
the Bank against Stephen Bridges, came to trial, in which 
the record of recovery by the Bank against the South Caro- 
lina Manufacturing Company was excluded, and the question 
of location was decided by the jury in favor of- the defend- 
ant, Bridges ; an appeal taken was dismissed December, 1857. 
(See 11 Eich. 87.) 

" The present suit was then brought, in which three verr 
diets for the defendant have been rendered— October, 1858, 
October, 1859, and now October, 1860. 

" The evidence now rendered, the defendant says, differs 
from what it was before ; the plaintiff says not. Epting and 
Gibbs say that they are not aware of any difference in the 
testimony given by them. W. C. CaAp, surveyor, says that 
he has made examinations since the second trial, and has 
added to his testimony. I cannot say, never having heard 
the testimony in fuU before, and being careful to judge, as I 
told the jury they were bound to do, only from the evidence 
now adduced. 

'*The grant to Markley, it will be observed, is founded 
upon a survey made May 11, 1788; it describes one thousand 
acres by lines and angles, which include an area of one 
thousand and eight acres ; it represents four corners, three 
trees and one lightwood stake, and on each of the four lines, 
nearly midway, a station, three hickories and one red-oak, 
not one of the corners or stations being marked as old, 
although the stake is called 'Brown's Lightwood Stake,' 
and surveyed boundaries are specified as below mentioned* 
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Three branches of water running from the interior across 
three of the lines, two of them at apparently the same 
distance from the corner next to them respectively, and it 
calls for lands granted or laid out on every side, of which it 
is material to notice that, on the southwest line, Abraham 
Markley's land is called for. The general situation of the 
land is described as on the ridge between Island creek and 
the head of Thickety. 

" The map of James Smith, before mentioned, undertakes 
to connect Markley's lands. The tract on this map, which 
the plaintiff says is the one contained in the above grant, 
seems in the original ink to have been called ' one thousand 
and eight acres,' without any notice of the difference between 
the quantity thus set down and the quantity called for by the 
grant, which notice, the defendant, says, was required by what 
has been done in reference to other tracts ; in manifestly dif- 
ferent ink, but^ as I think, by the same hand at another time, 
is written on this tract, * granted May, 1788.' No station is 
called for in this tract, nor on any other, tract in the map ; no 
corner tree is called for of this tract, the boundaries on all 
sides are different fro*^ those in the grant; Dunaway for 
Brown, Abbot for Markley, and none for Hopkins and Old- 
wright ; the waters are wholly different from the representa- 
tions of the grant. 

'* The defendant contends that the map furnishes no suffi- 
cient evidence that Smith ever saw this grant. 

" The plat made by John Epting, surveyor, which accom- 
panies this report, has been marked by small letters at im- 
portant points, and to that reference must be had for under- 
standing the testimony of the surveyors. 

"All of the surveyors agree that n, d, h, p, represents the 
tract surveyed or resurveyed "uy Smith in 1802 ; that there is 
yet much timber standing upon &]1 of the lines, except h,p, 
which is mostly cleared, and was much more in 1850, when 
they first surveyed these lines, and that there never has been 
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found, by any of them, a marked tree of whicli the mark is 
older than 1802, except marks at a and o, which Epting alone 
relies on, and which will be mentioned below. 

"John Epting, Surveyor, — Thinks that the true location of 
the grant is a, h, g, m ; both this and Smith's lines cover the 
supposed trespasses of the defendant, so that either of them, 
if the proper location, will serve the plaintiff now. He 
adopts this mainly to avoid repeated crossings on the north- 
west and northeast lines of Island creek, a considerable stream, 
upon which there are mills along these lines, and which is 
altogether unrepresented by the grant. But he thinks that 
at a are pointers showing a corner that he takes to be 
Brown's, and that at o is a blazed post oak, and at c a blazed 
black oak, all of which marks he Uas counted to be of nearly 
the same age as the grant, if not the very same. To this 
location he adheres firmly, notwithstanding he feels that it 
may be considered presumptuous for him to differ from 
Smith, who he acknowledges must have had lights not now 
to be enjoyed, and of whose eminent skill all of the surveyors 
speak favorably, although Harris says his reputation for fair- 
ness was not good. Of the greater portion of the southwest 
and northeast lines, say between d, g, and n, m, Epting is still 
more decidedly confident, resting upon the hickory shown by 
Ezekiel Dobbins, as mentioned below, and upon corners of 
adjoining lands, granted since the date of Markley's grant, 
which were struck in running those lines, and upon their 
being exact prolongations of existing lines upon the south- 
east. Of the general situation he is satisfied — ' here,' says he, 
' is a place for the grant — a place which has been assigned to 
it until 1851. The head of Thickety is only a mile to the east, 
in a mountain, the ridge between Island creek and Thickety 
is five or six miles long, but no place on it would suit the 
waters as well as that I have fixed.' The branch near c he 
thinks suited the grant pretty well, except that it ran the 
wrong way, and the one at k would not be far wrong, if it be 
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supposed that McBee, the surveyor for the grant, in laying it 
down, measured from the wrong end of the northwest line. 

"John Oibbs^ Esq., of Union, Surveyor. — ^Never surveyed 
the land but once, and that was in March, 1850, after the 
death of Adam Camp, the surveyor, who had previously, 
been on it with Harris. He now thinks that the true loca- 
tion of the grant is d, h, jp, n, according to Smith's survey, 
and I suppose that he meant to be understood that he thought 
so in 1851 ; but in argument, it was asserted by the defend- 
ant, that he had not said so, and my notes do not show that 
he did. 

" Says he, ' we began at a corner n, which some man, I 
thought John Martin, pointed out, saying — ^ here he was 
stopped by the defendanly plaintiff's counsel assenting, as 
Martin was in Court. 

'* The hickory at e was pointed out by Ezekiel Dobbins, an 
old man, now dead, who owned adjoining land, as a station of 
the Markley land. It was plainly marked by three chops, 
and a blaze on each side, but the marks had not gone through 
the bark, and the age could not be counted. We found no 
marks older than Smith's survey. 

" The branch r, I think, comes nearest to corresponding 
with any delineation of water in the grant. That does pretty 
well. Old surveyors were sometimes careless about waters. 

"Wm. C. Camp, Surveyor. — I am not satisfied with either 
location — Smith's or Epting's; think that if the land lay 
about there. Smith probably located it properly, but his 
representation is so far from that of the original grant that I 
cannot adopt it. Differences pointed out ; waters ; no marks 
older than 1802 ; no boundaries called for to be found ; none 
adjoining Markley's land southwest of this ever heard of; 
no Oldwright and Hopkins known here ; Brown not known, 
, but heard of in another place to the southwest The hickory 
probably marked by Smith. 

" The marks which Epting thinks are pointers at a, I think 
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are not pointers, but only side blazes. The whole lines from 
nU) g and from dtx> s are marked with such marks peculiar 
for an old survey, three chops on the line, and side blazes of 
trees near the line ; but no such marks are found betwe^ u 
and p, or anywhere else on Smith's lines. These marks 
have been made with an axe, but Smith's were all made with 
a tomahawk. 

" This tract is on the ridge between Island creek and Tiead 
waters of Thickety. I know that ridge well ; have surveyed 
the whole of it, (produces plat of eighteen thousand acres ;) 
could find lower down the ridge, toward the southwest, a 
place which would suit the delineation of waters in the 
grant better than this, and which moreover would be bounded 
by Markley's land and by land which I have heard was once 
the property of a Brown. 

"The hickory is too far to the south for the grant, if 
Smith's resurvey be adopted. 

" I have not located the land elsewhere. To the southwest 
the country is all cleared and worn out, and marks obliterated. 

*^Col. W. W, Harris, Surveyor. — (Has no spectacles and does 
not look at the papers.) Made repeated attempts to locate the 
grant in 1850, in company with Adam Camp, but could not 
be satisfied with Smith's resurvey — ^waters all wrong — marks 
not old enough — lands called for not found. After Camp's 
death, went again with Gibbs — saw Smith's survey, and certi- 
fied that to be the land in dispute. (See above.) Have sur- y 
veyed repeatedly since, and am still of opinion that the grant 
is not located here. 

" Once surveyed Gibbs' land that had been Markley's or ad- 
joining Markley's, lower down the ridge ; was of opinion that 
there the grant could probably be located, but McHugh said, 
'no, that land is all worn out.' 

" On the survey of Gibbs and myself, the Bess land (shown 
in Epting's plat) was spoken of as the Brown land ; can't say 
by whom ; but I never saw % paper of Brown land, nor had 

VOL. XIV. — 5 
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any evidence to show where it lay. John Martin lived south 
of Smith's line. Epting's southern line runs close to his 
house. 

*'*Peter Gampj Surveyor. — ^Have not surveyed this land, but 
surveyed for the two brothers, Dobbins, and found the 
hickory station, called Markley's; know the country well, 
and don't believe that any pkce on the ridge can be found to 
fiuit the grant as well as this. 

"All of the surveyors agreed that trees called for on a line 
as stations and corners, showed that the line had been actually 
run. 

"A son-in-law of Ezekiel Dobbins, confirmed by other less 
certain testimony, showed that Ezekiel Dobbins and William 
Dobbins came to this State from North Carolina after 1802, 
probably 1805 or 6. 

" Various old witnesses showed that for fifty years back this 
land had been spoken of as the big survey belonging to a 
man in the low country, and as Markley's Isind. 

"tToAn Martin — 73 years old. — (Manifestly honest, but from 
his ignorance of plats, and general descriptions of away dovm 
yonder, just above, just below, and the like, his testimony was 
not very intelligible ; appears to me inconsistent ; I give it in 
full from my notes.) 

" I have lived betwieen thirty and forty years on this land, 
(pointing to Epting's representation of the Bess land ;) I live 
two or three hundred yards from Smith's line, about three- 
eighths of a mile from where they said the lightwood stake 
was. The first I ever knew of Markley's land, James Smith, 
Jr., came surveying ; I showed him my corner, and he said 
that must be the lightwood stake comer of the Markley land. 
I afterwards showed the same to Gibbs, and told him that 
James Smith said it was the corner ; I did not claim any of 
the land surveyed by old Smith as Markley's. I thought it 
belonged to the South Carolina Manufacturing Company. 

"I don't claim under Bess or Brown, 
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"The Bess land is a part of the Brown land, as I have un- 
derstood ; the Brown land and Bess land, I understand, are 
both still beyond the lightwood stake corner. 

*' I never heard of Brown owning the land I live on. I own 
clear round the corner toward the railroad, (shown in plat.) 

"When I first came from North Carolina, a Brown was 
living down there below me, where old Mrs. Garret lives ; I 
suppose Bess was before Brown. 

"No part of the land north of me was claimed as Brown's 
land, but land on the southeast of. me. I never pointed out 
any land about the corner as Brown's ; never heard of any 
other land as Brown's but that I have said. 

"I was a witness on the former trials. 

" It seemed to be conceded that Mrs. Garrett was living on 
the southern part of the Bess grant somewhere. Exactly. 
where John Martin lives, and whether he lives on the Bess 
grant, did not appear, nor who James Smith, Jr., was. 

"No witness had ever heard of Markley land which adjoins 
any of the lines of this tract, according to either location. No 
evidence was adduced concerning Oldwright, Hopkins, or 
Dunaway. Abbott's land is in the northwest on parts of two 
lines of this tract, as §hown by Epting's plat. Price's land is 
south and east of Abbott's ; both are excluded from Bobo's 
grant for nine hundred and eighty-seven acres. 

" No paper concerning Brown's land was offered, nor any 
other evidence about it, or the lightwood stake, besides 
Martin's testimony, and the rumors spoken of as above by 
some of the surveyors. 

" I submitted the case to the jury, taking great pains to 
strip it of all adventitious matter, and reduce it to the single 
question of location. Upon that question I gave full instruc- 
tions, showing the nature of the question, the opinion of the 
Court of Appeals decidedly expressed in the case as before 
presented, and my own opinion upon the case, as now it ap^- 
peared, still inclining in the same direction. I summed up 
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with care the views taken on the two sides, and solicited a 
just response to the evidence, direct and presumptive. 

"Notwithstanding what the surveyors said about lines 
open and lines actually run, I suggested, what seemed to me 
highly probable, that McBee ran not all the lines, perhaps only 
one, or part of one, embracing Dobbins' hickory, or the Brown 
lightwood stake, and that thus his wide misrepresentations 
of "vicaters and the absence of his marks may have occurred ; 
and yet a beginning having been obtained. Smith may have 
afterwards laid out the land, so that according to our decisions 
the grant would prevail. McBee represents the land as sur- 
rounded on all sides by lands granted or laid out, and it would 
be extraordinary if such lands (unless they should have been 
laid out by McBee cotemporaneously with this tract) should 
have happened to enclose a vacant tract, that was an exact 
rectangular parallelogram, which, with a slight mistake of 
quantity, a surveyor could call one thousand acres. Of this, 
as of all other matters of fact, I left the jury to judge, after I 
had given them all the assistance I could. 

" The jury seemed to be composed of plain, honest men. I 
thought them patient, attentive, unimpassioned, and unpreju- 
diced, as I know I was. After an a];)sence of three hours, 
they rendered a verdict for the defendant. I believe now, 
that if I had been of their number, I would have contended 
for a different verdict ; but I cannot say that there was not 
room for grave doubts. I would have given more force than 
perhaps the jury did to the long acquiescence in, and distinct 
acknowledgment of, Markley's right by the adjoining proprie- 
tors, and by the whole neighboring population ; and to the 
presumptions arising from Smith's survey, and the improba- 
bility that this land had remained vacant until 1851. But I 
could not have denied that these matters might have come 
from Smith's survey just as well if he actually had run the 
wrong land, as if he found the tract that really was granted. 

" The onus was on the plaintiff; besides the ridge and the 
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&ct that Smith did snryej the land as Marklej's, with what 
may be the oonsequences of that £Etct, there was nothing cer- 
tain to show that this land corresponds with the grant, any 
more than any other parallelogram, of the same size and 
shape, which Smith might have run on the ridge in 1802, 
would now do. 

" Feeling better satisfied with the verdict than with many 
that I have seen permitted to stand, and with my concurrence 
too, I indulge the hope that justice will not be considered to 
require that the Circuit Court should be again troubled with 
the case." 

The plaintifib appealed, and now moved this Court for a new 
trial, on the grounds : 

1. Because the location of the Markley grant, under which 
plaintiffs claim, was well established, and the verdict should 
have been for the plaintiff. 

2. Because the verdict was not only against but without 
evidence, and is against law, and should therefore be set aside, 
and a new trial ordered. 

Williams, for appellants. 
JBobOj contra. 

The opinion of the Court was delivered by 

Inglis, J. The plaintiff can recover only upon satisfactory 
proof that the Markley grant of November 8, 1788, covers 
the land in dispute. The verdict rendered on each of three 
successive trials expresses the conviction of the jury that 
such proof has not been made. This Court, reviewing the 
evidence adduced on each of the two earlier occasions, con- 
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sidered that; under the rules of law applicable to the subject, 
the particular location of this grant claimed for the plaintiff 
was sufficiently well established to entitle him to a recovery. 
Upon a careful comparison of the evidence upon which the 
last verdict proceeded with that sp reviewed, important addi- 
tions are perceived, which, in the opinion of this Court, 
materially impair the foundations on which the plaintiff's 
location has heretofore chiefly rested, and tend to bring the 
correctness of that location into grave doubt. It now appears 
that Dobbins, on whose information alone rests the conclu- 
sion heretofore drawn in reference to the hickory station on 
the southwest boundary line, did not come into the neighbor- 
hood until some two or three years after the date of the Smith 
survey ; the testimony of Martin throws considerably more 
doubt on what is called the " Brown corner," and the surveyor, 
W. C. Camp, does certainly direct attention to facts which, so 
far as can be seen, seem not to have been adverted to before, 
probably the result of the examination which he says he has 
made since the preceding trial. Upon a careful consideration 
of the whole testimony from which the jury, from whose ver- 
dict the present appeal is brought up, have drawn their con- 
clusion, this Court is unable to say, with any such confidence, 
as would justify an interference, that that conclusion is wrong. 
The motion for a new trial is dismissed. 

DuNKiN, C. J., and Wardlaw, A. J., concurred. 

Motion dismissed. 
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John D. Ashhors vs. Isbael Charles and* others. 
Practice — Amendment of BecorcL 

Where the Clerk in assessing the plaintiff^s damages over-calcnlates the 
amount of interest, the plaintiff may, without notice or rale, obtain 
leave to enter a remitUiur for the excess, or may himself, and without 
an order, enter such remittUur on the Judgment and execution. 

BEFORE MUNRO, J., AT GREENVILLE, FALL TERM, 1866. 

The report of his Honor, the presiding Judge, is as follows : 

'* In this case a motion was made at chambers 81 August, 
1866, for a rule against plaintiff requiring him to show cause 
at the next term of the Court of Common Pleas for Greenville 
District, why the judgment and execution should not be set 
aside as being in excess of the true amount due. On hearing 
the motion I was satisfied that the excess arose from a mis- 
calculation of interest by the Clerk, and I thereupon granted 
an order, on motion of the plaintiff, that defendants be required 
to show cause at the next term of the Court of Greenville, 
why the plaintiff should, not have leave to enter a remittitur 
for the excess, and amend his judgment so as to make it for 
the true amount due, and meanwhile that the judgment and 
execution be stayed. 

" At this term the plaintiff brought up his rule, and defend- 
ant objected to its consideration, upon the ground that under 
the Ai^t of 21st September, 1866, the rule being a process of 
the Court in a cause of action arising ex contractu could not 
be heard, but was postponed until Spring Term of 1867. I 
considered the matter to be within my jurisdiction, and granted 
the following order: 

''On hearing the rule and argument of counsel in this 
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case, it is ordered, on motion of J. P. Reed, plaintiflTs attorney, 
that plaintiflF have leave to enter a remittitur of the excess of 
the recovery as mentioned in the judgment and execution in 
this case, arising from an error in the calculation of interest 
by the Clerk on reference, and to amend his said judgment 
and execution by inserting the true amount, as ascertained to 
be due by defendants to plaintiff." 

The defendants appealed, and now moved this Court to 
vacate the order for leave to enter a remittitwr, upon the 
grounds, viz. : 

1. Because the rule to show cause why such leaye should 
not be granted, &c., though returnable upon its face to the 
present term, is by the Act of the Legislature of 21st Septem- 
ber, 1866, made returnable to Spring Term, 1867, and was 
therefore improperly heard and considered by the presiding 
Judge. 

2. Because the rule being a process of the Court in a cause 
of action arising ex contractu, the presiding Judge, according 
to said Act, had no jurisdiction in the premises at the present 
term, and no authority to consider the case or to grant the 
order. 

8. Because the plaintiff is not entitled in law to the leave 
to enter the remittitur, &c., granted by the presiding Judge. 

M/ord, for appellants. ^ 

Seed, contra. 



The opinion of the Court was delivered by 

Inolis, J. The error in the judgment, arising from the 
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Clerk's over-calculation of interest in assessing damages, 
might have been corrected by amendment^ on the plaintiff's 
motion, in open Court, at any time, without rule, or other 
notice to the defendants. In The Bank of Pennsylvania vs. 
Condy^ 1 Hill, 209, a mistake in the judgment and execution 
precisely similar to this, even where it arose from an over- 
calculation of interest made by the jury in estimating dam* 
ages, was corrected by amendment from the copy of the note 
sued on, and the allegations of the declaration in reference 
thereto. In Pation vs. Massey, 2 Hill, 475, an error in the 
judgment and execution arising from a mistake of an opposite 
character, made by the Clerk, in his assessment, making the 
sum less than the true amount appearing from the previous 
part of the record to be due, was rectified by amendment. 
The Court say, in that case : " This is one of those mistakes, 
in the discharge of a mere ministerial duty, which is amend- 
able, according to the established usage of the Court," and 
" it is inherent in the power of any Court to correct the errors 
of its ministerial agents, so as to subserve the ends of justice." 
And see also Subbell vs. Fogartie and vn/e, 1 Hill; 167. It is 
true, in these cases, the amendments were made upon the re- 
turn of rules ; but that was because the object was to conclude 
an unwilling party against whose interest the amendment was. 
And the rules were apparently taken out and returned during 
the term. But in Giles vs. Pratt, 1 Hill, 239, it was ex- 
pressly decided that the plaintiff could amend his execution 
on motion, as of course, and without a rule or notice to the 
defendant in execution ; and it was there said that the judg- 
ment might be also so amended. And see O^Driscoll vs. Mc- 
Bumey, 2 N. & M. 58. 

But, further, the plaintiff, himself, might have cured the 
Clerk's mistake by entering on the record a remittitur of the 
excess of the assessment over the true amount due as appear- 
ing from the face of the previous record ; for he could therein 
be only doing what he would have been compelled by the 
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Court tp do on a proceeding at the defendant's instance -against 
him for this purpose. 

As the rule upon the defendants was unnecessary, the case 
must be regarded as if no such rule had issued, and the plain - 
tiflF had merely moved in term for leave to enter the remittiiur 
and to amend his judgment. So regarded, there is no ground 
for the appellants' objection. The motion is dismissed. 

DuNKiN, C. J., and Wabdlaw, A. J., concurred. 

Motion dismissed. 
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David Jacobs vs. James Burrows and Thomas J. 
Burrows. 

"Stay Lazu*^ — Capias ad Bespondendum — Notice — Bond. 

• 

The second and third sections of the Act of 1861, commonly caUed the 
" Stay Law," construed. 

Where a plaintiff, sning in assumpsit by the usual writ of capiat ad retpon^ 
dendumf made affidavit as required 1J^ the second section of said Act, a 
notice by the Clerk requiring the defendant to give bond for the delivery 
of property, and a bond given in conformity with such notice, held to be 
illegal and void. The notice and bond should have been for the surren- 
der of the body of the defendant 

BEFORE GDOVER, J., AT YORK, SPRING TERM, 1866. 

The report of his Honor, the presiding Judgei is as follows : 

'' The plaintiff, who sues in assumpsit for goods sold and 
delivered, lodged his writ in the Sheriff's office in January, 
1866 ; and to authorize the service of said writ, an affidavit 
was attached, in compliance with the second section of 'An 
Act to extend relief to debtors and to prevent the sacrifice of 
property at public sales,'- stating the amount of defendants' 
indebtedness, and concluding as follows: 'and deponent is in 
like mauner informed and believes that the said James and 
Thomas Burrows are about to depart from the State of South 
Carolina with their property.' A notice was indorsed by the 
Clerk of the Court, requiring the defendants, 'according to 
the provisions of the Act of the General Assembly passed 
Anno Domini 1861, to give bond and security, to be approved 
by me, in the sum of $20,000, within ten days from the ser- 
vice hereof, conditioned for the delivery of property sufficient 
to satisfy the demand of David Jacob, the plaintiff in this 
case.' The Sheriff made the following return: 'I this day 
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personally served Thomas J. Burrows with a copy of this writ 
and also arrested him. He went before S. E. Moore, Clerk, 
and gave bond. James Burrows was not to be found in the 
district.' Thomas J. Burrows gave his bond, with B. F. 
Briggs, J. M. Lowry, and Wm. E. Rose, as his sureties, pay- 
able to the plaintiff, with the following condition : 'If the 
above bound James Burrows and Thomas Burrows shall well 
and truly deliver to the Sheriff of York District, when judg- 
ment may be obtained, so much property as may be necessary 
to satisfy the demand of David Jacob, the plaintiff, in a suit 
commenced by him against tie said James and Thomas Bur- 
rows, 2d January, 1866, in York District, for merchandise 
sold by plaintiff to defendants, on or about l6th day of Feb- 
ruary, 1866,' &c. 

" Thomas J. Burrows and his co-obligors now move to set 
aside the order made by the Clerk — also to have the bond 
given in conformity with said order delivered up and can- 
celled. It was argued, in support of the motion, that if the 
plaintiff in mesne process issue a capias ad respondendum, as 
in this case, the order of the Clerk and the condition of the 
bond should be for the surrender of the person as in bail 
process, and not foi? a delivery of the property, which is 
necessary only in cases of attachment. 

'' The use of the words mesne ^nd final process, in the 
second section of the Act, in connection with the words 
'liable to such process,' and the words 'according to the 
exigency of such process,' creates an ambiguity in ascertain- 
ing the meaning of the Legislature. It is clear, however, 
that whatever mesne or final process may be used, there can 
be no service of the former, nor execution of the latter, with- 
out complying with the condition precedent required by the 
second section. An affidavit must be made by the plaintiff 
or his ageixt^ or attorney-at-law, before the Clerk of the Court, 
' that his debtor has absconded or is about to abscond, or that 
such debtor is removing, or is about to remove, his property 
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beyond tbe limits of this State, or is fraudulently disposing 
of the same.' A copy of this aflSdavit, according to the direc- 
tion of the third section of the Act, must be personally served 
on the defendant, or a copy left at his residence ; and the 
Sheriff is required, on the filing of the affidavit, to arrest the 
defendant, &c. Such provisions seem to contemplate the issu- 
ing of the usual capias, and not an attachment. It is an 
anomaly to call that a proceeding in rem, which expressly 
requires the service of the writ personally on the defendant, 
by leaving a copy at his residence ; and directs his arrest and 
requires him to give bond, &c. No provision is made for 
service of copy- writs on third persons, as garnishees in pos- 
session, and the whole proceeding implies that the defendant 
is within reach of the process of the Court, and that it is in 
personam. The bond required in bail process, it is argued, 
should have been used in such a case, and such would be my 
opinion if the Act did not direct the one prescribed in the 
second section. The words 'has absconded,' and 'about to 
abscond,' &c., would seem to authorize the issuing of foreign 
or domestic attachments, but no attachment can be issued 
where the party can be personally served. If a debtor be 
beyond the limits of the State, can the creditor, under the 
provisions of the second and third sections, commence and 
prosecute any action for the recovery of his debt ? The writ 
cannot be served until the affidavit is made, and if that be 
done, how can the copy of the affidavit be served, or the 
Sheriff make the arrest and compel the giving of the bond, 
when the defendant is beyond the limits of the State ? The 
Act does provide that, if the defendant shall fail to give bond 
and security within ten days after the service of a copy of 
the affidavit, he shall be deprived of the benefit of the Act ; 
and probably it may be inferred that the plaintiff can then 
detain him in custody until he shall have given the usual bail 
' bond. But this is only inferred, as no direction is given for 
his release should he refuse to give the bond required by the 
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Act. In this case, however, the bond was given, and the in- 
quiry is, Have the provisions of the Act been complied .with? 
The provisions of this Act respecting the service of mesne 
process, so confound all distinctions between proceedings in 
rem and in personam^ that doubts may well be entertained in 
ascertaining the meaning of the Legislature. My opinion is 
that the condition of the bond required in mesne process, 
either by papias or attachment, must be for the delivery of 
property, and that the words ' liable to such process,' mean 
either liable to the lien of an existing execution, or, in case 
of mesne process, 'to the exigency of such process at the 
time at which judgment may be obtained on such debt.' The 
bond taken in this case is subject to this condition : 'shall w<ell 
and truly deliver, when judgment may be obtained, so much 
property as may be necessary to satisfy the demand of David 
Jacob.' The condition required by the Act is * for the de- 
livery of the property of such debtor liable to such process, 
or so much thereof as may be suflScient to satisfy the plain- 
tiff's demand,' &c. This is, I apprehend, a substantial com- 
pliance with the requirements of the Act. The motion is re- 
fused." 

The defendant, Thomas J. Burrows, appealed, and now moved 
this Court to reverse the order of his Honor, the Circuit 
Judge, on the following grounds : 

1. The Clerk of the Court of Common Pleas for York 
District, by virtue of the aflSdavit attached to the writ of 
capias ad respondendum in assumpsit of David Jacob vs. 
James and Thomas Burrows, had no legal right to order said 
defendants to give bond for the delivery of property to satisfy 
plaintiff's judgment, when recovered, and said order so made 
by said Clerk should have been set aside as moved for. 

2. Because the Sheriff, by virtue of such process and order, 
had no legal right to hold the defendant, T. J. Burrows, in 



APPEALS AT LAW. 71 

« ' ; 

Columbia, November, 1866. 

custody until he gave bond for the surrender of his property, 
when plaintiff obtained judgment, but could only properly 
require said defendants to enter into bond for the surrender 
of their persons. And it is submitted, the bond entered into 
by T. J. Burrows, with J. M. Lowry, B. F. Briggs, and Wil- 
liam E. Eose, as his sureties, in the penalty of twenty thou- 
sand dollars, for the delivery of property to satisfy plaintiff's 
judgment, when recovered, is illegal and void, and an ex- 
oneretur should be entered thereon as moved for. 

8. Because neither the order of the Clerk, nor the bond, 
sets forth " whose " property is to be delivered ; whereas the 
Act of the General Assembly on which the plaintiff relies 
requires the bond to be for the delivery of " defendant's " 
property. 

4. Because, by the terms of the bond taken in this case, 
the obligors bind themselves for the delivery of property by 
James Burrows and Thomas J. Burrows, when no copies of 
the plaintiff's aflSdavit and order made by. the Clerk were 
personally served on James Burrows, or'left at his residence. 

5. Because, in the proceedings undei* tha " stay" law, the 
order made by the Clerk must conform to the exigency of 
the process, whether mesne or final, and be for the surrender 
of the debtor's person or property, as the proce^ may be in 
personam or in rem, or against property. 

6. Because the affidavit, made by the plaintiff's attorney- 
at-law, was not sufficient to authorize the Clerk to make the 
order complained of. In said affidavit there is no statement 
that the debtors had absconded, or were about to abscond, or 
had removed or were about to remove their property beyond 
the limits of this State, or were fraudulently disposing of the 
same. 

Williams, for motion. 

Melton, Martin, contra. , 
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The opimon of the Court was delivered by 

Wardlaw, J. The second and third sections of the "Act 
to extend relief to debtors, and to prevent the sacrifice of prop- 
erty at public sales," which was originally passed in 1861, 
(13 Stat. 18,) are made obscure by an effort at condensati9n. 
Some parts of them are of general application ; some relate 
to mesne process only ; some to final process only ; some to 
process against property, mesne or final ; and some to process 
against the person, mesne or final. We have been gr»tly 
aided by the very clear expositions of these sections given in- 
argument here by Mr. G. W. Williams, of counsel for the 
appellants ; and we think that the meaning can be ascertained 
so as to give effect to every word, to adapt to every case the 
provisions intended for it, and to carry out the intention of 
the Legislature. 

The first section of the Act makes it, in general, unlawful 
for any officer to serve or execute any process, mesne or final. 
The second and third regulate some special exceptions. They 
do not originate any new process, nor dispense with any re- 
quisites before applicable to process then existing ; but they 
prescribe an additional condition for the efficacy of any pro- 
cess, and somewhat regulate proceedings thereunder. The 
additional condition is, that the plaintiff, his agent or attorney- 
atJaw, shall make affidavit before a Clerk of Court that his 
debtor is in at least one of the five following predicaments : 
1. Has absconded. 2. Is about to abscond. 3. Is removing 
his property beyond the limits of the State. 4. Is about to 
remove his property beyond such limits; or, 5. Is fraudu- 
lently disposing of his property. Before the affidavit, the 
plaintiff may sue out process, mesne or final, as he might 
have done before the Act ; but the Sheriff or other executive 
officer (constable or coroner) is prohibited from obeying it. 
When the affidavit is made and attached to the process, the 
Clerk makes a copy of it on a copy of the process, or on a 
separate paper, and. subjoins thereto a notice requiring the 
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defendant, within ten days from the service of it, to give a 
bond, which is varied according to the nature of the process 
— ^its " exigency," to use the phrase of the Act This copy- 
affidavit and original notice the Clerk delivers to the proper 
executive officer, to be served on the defendant person- 
ally, or by copy left at his residence. So soon as the Sheriff 
receives the process with affidavit annexed to it, he may 
proceed to execute it, by arresting the defendant or making 
a levy of property, as one or the other is required by the pro- 
cess — '* according to the exigency of the process." The de- 
fendant being served with the copy-affidavit and notice may, 
within ten days thereafter, give bond. If he fails to do so, 
he falls under the proviso of the second section — that is, he is 
deprived of the benefit of the Act, but he does not lose any 
right which, before the Act, he would have had with respect 
to such process against him. If the defendant cannot be 
served, the plaintiff's case goes on, and the defendant's rights, 
under the Act or prior to it, are unaffected. 

Now, we will distinguish between the different kinds of 
process, and see what provisions are applicable to each. The 
mesne process, in contemplation of the Legislature, were such 
as required the Sheriff to take the body or the property of the 
defendant — not a summons or capias ad respondendum without 
order for bail, for these latter were inadequate for either of 
the predicaments which the additional affidavit must specify, 
and could give to the Sheriff no authority for what he is re- 
quired to do. Foreign attachment, domestic attachment^ and 
bail- writ were of mesne process in contemplation, as were also, 
of final process,^. /a. and ca. sa. 

If the plaintiff* sues out attachment, foreign or domestic, no 

preliminary nor observance previously required is dispensed 

with by the. Act : bond, affidavits, resort to a magistrate in 

proper cases, all must be attended to as before. After the 

additional affidavit, which the Act requires^ has been attached 

to the process, the proper officer levies, serves garnishees, and 
VOL. xiv. — 6 
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makes return, all as before. The Botice which the Clerk sub- 
joins to the copy -affidavit requires the defendant, within ten 
days from the date of its service, " to give a bond payable to 
the plaintiff in double the amount of the sum sued for, with 
security, to be approved by the Clerk," conditioned for the 
delivery of his (the defendant's) property, " liabk to such pro- 
cess" as that of the plaintiff in the case on hand, or so much 
thereof as may be sufficient to satisfy the plaintiff's demand, 
to the Sheriff " at the time when judgment may be obtained 
on the debt" sued for in that case. If this notice is served, 
the defendant may, within ten days thereafter, give .the re- 
quired bond, and thereupon the property levied on, if it has 
been taken into the possession of the officer, returns to him 
from whom it was taken. If the defendant fails, after being 
served, to give the required bond within ten days, his rights 
to dissolve the attachment and to appear without doing so are 
unaffected ; but he loses the benefit of the Act — that is to say, 
he becomes subject to process without additional affidavit, 
mesne and final, in that case, and perhaps in all cases — a 
questionable matter not now before us. If the defendant is 
out of the State and has no residence in it, or for other cause 
the notice cannot be served on him, and a return to that effect 
is made on the notice, the defendant loses no benefit under the 
Act nor under previous regulations, but retains the right to 
give the bond, if he wUl, when he is served with the notice ; 
and the plaintiff, having complied with the condition imposed 
upon him, goes on as if the Act had not been passed. 

If the plaintiff* sues out an ordinary bail-writ, or a bail-writ 
under the Act of 1839, relating to cases of debts not due, or 
an order for bail pending an action under the Acts of 1827 
and 1889, he must begin, and to some extent proceed, as he 
would in a like case have done before the Act of 1861, to 
make effective the process he desires. After the additional 
affidavit has been annexed to his process, the Sheriff may im- 
mediately arrest the defendant. The notice which the Clerk 
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subjoins to the copy-affidavit requires the defendant, within 
ten days from the date of service, " to give a bond payable to 
the plaintiff in double the amount of the sum sued for, with 
security to be approved by the Clerk, conditioned * * * 
for the surrender of the body of the defendant to the SheriflF 
at the time when judgment may be obtained on the debt 
sued for" in that case. The defendant, being served with this 
notice, may give the bond as required, and thereupon he is 
enlarged. If he fails to give the bond within ten days, his 
right to give an ordinary bail-bond, or apply for discharge 
und^r the Insolvent Debtors' or Prison-bounds Act is unaf- 
fected, but he loses the benefit of the Act of 1861 — ^ihat is, he 
becomes subject in that case, and perhaps in all cases, to the 
service or execution of process, mesne or final, without ad- 
ditional affidavit. 

With respect to final process, the provisions of the sections 
under examination are, for^./a., similar to those for attach- 
ment, and for ca. sa, similar to those for bail- writ; except that 
"the amount of the judgment on which such final process is 
based" is, for the penalty of the bond, doubled, instead of " the 
amount of the sum sued for," and that the time, in the notice 
given by the Clerk for delivery of property or body to the 
SheriflF, is instead of "the time at which judgment may be 
obtained on such debt," at the time limited for the operation 
of the Act of 1861, continued as it has since been. 

The notice given by the Clerk in the case before us, and the 
bond taken, are not in conformity with the Act which re- 
quired them. The motions of the appellants are therefore 
granted — the order or notice of the Clerk is set aside, and the 
bond given thereunder is directed to be cancelled. 

Motions granted. 

DuNKiN, C. J., and Inqlis, A. J., concurred. 
Motions granted. 
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The StATE VS. Warken T. Major, Hiram Major, and 
Dakiel Major. 

Criminal Law — Stealing Colt — Repeal — Petit Larceny — Oen- 
eral Verdict — New Trial 

The Act of 18G5, making it a capital felony to steal a "horse or mule," 
does not repeal so much of the Act of 1880 as punishes the stealing of 
a "colt." An indictment, therefore, for stealing a ** colt" contrary to 
the Act, &C.4 is unobjectionable. 

One indicted under the Act of 1880, for stealing a colt, cannot be con- 
victed of petit larceny. If therefore the jury find him guilty of petit 
larceny, a new trial will be granted. 

Under an indictment charging the defendants, in two counts, with steal- 
ing a colt, and, in a third count, with receiving the colt knowing it to 
be stolen, a general verdict of guilty cannot be sustained. The OlSences 
charged being distinct — ^the one a felony, and the other a misdemeanor— 
and the punishments being different, the Court, under such a verdict, 
cannot know of which offence defendants are guilty, and what sentence 
to pass. In such a case, therefore, a new trial must be granted. 

BEFORE MUNRO, J., AT ANDERSON, FALL TERM, 1866. 

This was an indictment for stealing a colt. There were 
three counts, charging the defendants as follows : 

1. That Warren T. Major, Hiram •Major, and Daniel Major, 
late of the district and State aforesaid, on the eighteenth day 
of September, in the year of our Lord one thousand eight 
hundred and sixty-six, with force and arms, at Anderson 
Court-House, in the district and State aforesaid, one colt of 
the value of one hundred dollars, of the goods and chattels of 
one Peter G. Acker, then and there being found, feloniously 
did steal, take and carry away, contrary to the Act of the 
General Assembly in such case made and provided, and 
against the peace and dignity of the same State aforesaid. 
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2. That Warren T. Major and Hiram Major, late of the 
district and State aforesaid, on the eighteenth day of Septem- 
ber, in the year of our Lord one thousand eight hundred and 
sixty-six, with force and arms, at Anderson Court- House, in 
the district and State aforesaid, one colt of the value of one 
hundred dollars, of the goods and chattels of one Peter Gr. 
Acker, then and there being found, feloniously did steal, take 
and carry away. And the jurors aforesaid, upon their oaths 
aforesaid, do further present : That Daniel Major, late of the 
District of Anderson and State of South Carolina aforesaid, 
before the said felony and larceny was committed in form 
aforesaid, to wit, on the eighteenth day of September, one 
thousand eight hundred and sixty-six, at Anderson Court- 
House, in the district and State aforesaid, did feloniously and 
maliciously incite, move, procure, aid, counsel, hire and com- 
mand the said Warren T. Major and Hiram Major, the said 
felony and larceny, in manner and form aforesaid, to do and 
commit, contrary to the Act of the General Assembly ia such 
case made and provided, and against the peace and dignity of 
the same State aforesaid. 

3. That Warren T. Major, Hiram Major, and Daniel Major, 
on the eighteenth day of September, in the year of our Lord 
one thousand eight hundred and sixty -six, with force and 
arms, at Anderson Court-House, in the district and State 
aforesaid, one colt of the value of one hundred dollars, of the 
proper goods and chattels of one Peter G. Acker, by a certain 
evil-disposed person, to the jurors aforesaid unknown, then, 
lately, before feloniously stolen, taken and carried away, of 
and from the said' evil-disposed person unlawfully, unjudtly, 
and for the sake of wicked gain, did buy and receive, the said 
Warren T. Major, Hiram Major, and Daniel Major then and * 
there well knowing the colt aforesaid to have been feloniously 
stolen, taken and carried away, contrary to the Act of the 
Greneral Assembly in such case made and provided, and 
against the peace and dignity of the same State aforesaid. 
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TESTIMONY ON BEHALF OP THE STATE. 

1. Peter Q-. Acker. — On the 28(i September last> te missed 
.out of pasture, in which it had been running all the year, a 
sorrel colt, belonging to him, about two years old ; had been 
in the habit of salting it once a week ; the last time he saw it, 
previous to missing it, was on the 14th same month. The 
pasture is about one hundred acres in extent, and had been 
used in common by the defendant Daniel Major, one Mitchell, 
and witness. There was a gully through which stock might 
pass in and out without obstruction. Daniel Major lives 
about a mile from plaintiff and about one-half mile from pas- 
ture. Daniel Major is the father of the other two prisoners — 
Warren and Hiram Major : the former lived in Pickens, the 
brother with his father. The colt was large enough to ride. 
He missed it on Sunday, and rode over to Daniel Major's, and 
inquired if he had seen the colt ; he replied that he had not 
seen it since the previous Monday, and did not know where 
it was. When receiving information that the colt had passed 
up the road, he concluded to follow it, and procured the ser- 
vices of one Wardlaw to accompany him ; and when arriving 
at Pendleton, procured from Col. Taylor a search warrant, 
and a deputation to Wardlaw to execute it ; proceeded directly 
to the residence of Warren in Pickens> which they reached at 
11 P. M. ; looked into the stable to see if the colt was there, 
but it was not ; then went to the house ; Hiram opened the 
door, and while he was speaking to Wardlaw, he stept into 
the house ; Hiram then remarked, " Mr. Acker, your colt is in 
the stable." When they entered the house, Warren was in 
bed ; he raised up, and Wardlaw said to him, " I have got a 
warrant for you." He replied, " I'll be d — d if I care ; I would 
as soon lie in jail as not." Hiram then said, ''Acker, come out 
and I will show you your colt." He conducted them to a small 
out-house on the premises, where the colt was shut up. Hiram 
said he did not take it ; Warren took it on Monday evening, 
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about dark, and had shut it up in .his father's stable and fed 
it. Started for Pendleton that night, and while Warren and 
Wardlaw were on the road, he remarked to Hiram that this 
was a bad business. He replied that he was not the dause of it. 
Plaintiff said, " You were with him." At Pendleton, Hiram 
was included in the warranty and both lodged in jail. Re- 
covered the colt Monday night, 26th September last. 

Gross-examined. The pasture was common to all three of 
them; there was a gap open on Major's side of the pasture. 
The colt was two years and four months old. Heard of the 
oolt on the way up to Pendleton, in the possession of Warren 
and Hiram. Hiram told that Warren took the colt out of the 
pasture ; and Daniel told that he had seen the polt in the pas- 
ture on Monday evening, and on the following Sunday told 
him he had heard nothing of it. 

2. LaniforU Scott, — ^I live on the road one-half mile from 
■ prisoners'. On Monday, 18th, saw Warren riding a colt, and 
Hiram riding an animal belonging to his father ; afterwards 
met the old man in the road ; he introduced the subject of 
the colt, and said, " I have done wrong in not telling Acker 
about his colt ; I would have done so, but for my wife. I 
told Hiram to take the mare and go up to Warren's and get 
the colt, and if he would not do it, I would go myself and get 
it." This was while Acker was gone. Did not know that 
Acker had such a colt until he described it. Old man said 
he had sent Hiram for the colt, and if he had refused to go, 
would have gone himself. 

8. S. Jordan. — At Harper's sale heard Daniel say the boys 
had taken up the colt as an estray, and he was going to try 
to get it back, and had- sent Hiram for that purpose. The 
boys had put it up in the stable the night before ; said he had 
done wrong in not telling Acker about it, but his object wus 
to keep down a fuss at home. ^ 

Cross-examined. Lives a mile from Acker ; had only seen 
the colt in the pasture once ; did not know it afterwards. 
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4. Turner Moore. — ^Lives in Pickens, one-lialf mile from 
Warren Maior. Warren told him he had bought the colt 
Hiram was present, and remarked that Warren had now a 
good stock, alluding to the colt and another horse he had. 
This was the Friday previous to the arrest. 

5. Wiley Alien. — Lives in Pickens, one and a half miles 
from Warren ; saw him with the colt at Walhalla, and in- 
quired where he got it ; he said he had hooked it. Hiram 
was a few steps distant at the time. This was on the 19th. 
On Saturday, the 22d, at a sale, Warren requested witness 
to write an advertisement for him, stating that he had taken 
up a stray colt, the one that I saw him on at Walhalla. Re- 
turning from the sale he again spoke to me about writing an 
advertisement ; he said he had taken up the colt in an old 
field of his father's. 

Cross-examined. He said his brother Hiram was going 
down, and would stick up the advertisement. 
Here the testimony for the State closed. 

TESTIMONY FOB THE DEFENCE. 

1. Mrs. Woodson. — ^Is the mother-in-law of Warren. Some 
time in September, Warren and Hiram rode up in front of 
witness's house on their way to Pickens ; Hiram remained in 
the road ; Warren was on a sorrel colt ; he asked witness and 
Miss Winningham to go out and look at it, and see if they 
knew it; it had a white spot in the forehead. 

2. Miss Winningham. — Was at Mrs. Woodson's the day 
Warren rode up on the colt ; he said he thought it was Lewis 
Davis's colt ; he then left with her a message to deliver to her 
father to let Davis know about the colt. 

8. W. JSackeL — About a week before Harper's sale, Warren 
and Hiram passed witness's house. The former was riding 
a sorrel colt ; witness tried to purchase it, and offered him 
seventy-five dollars for it; he refused to sell it, assigning as' 
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a reason that it was an estray, and that no money could pur- 
chase it ; he said after the colt had been advertised, he might 
stand a chance to purchase it. 

4. Emory Moore. — Witness lives in Pickens ; saw Warren 
and Hiram at sale on 22d of September ; Warren applied to 
witness to write an advertisement for an estray colt ; witness 
declined, but recommended him to go to a magistrate ; and he 
said the colt was two and a half or three years old ; witness 
did not see it. 

5. William Harper. — ^Lives twelve miles from prisoners; 
saw Warren and Hiram in September, riding along the road ; 
Warren was riding a small colt. 

6. Samuel Moore. — Lives in Pickens ; at sale, on the 22d of 
September, Warren requested him to write an advertisement 
for him, for a stray colt he had taken up at his father's. 

7. Mrs. Mayfield. — At Harper's sale, Warren and Hiram on 
their way up to Pickens ; Warren was riding a sorrel colt, 
which he exhibited around among the people. 

Here the testimony for the defence closed. 

The verdict was, "Warren T. Major and Hiram Major 
guilty ; Daniel Major guilty of petit larceny." 

The defendants appealed, and now; moved this Court in 

arrest of judgment, on the ground: V 

>< • • -> •■ 

Because the indictment charged the defen4ant9.'WitH steal- 
ing a CO 2^, under the Act of the General Assembly, when the 
word "coii" is not mentioned or used in said Act. 

Failing in this, then for a new trial, on the grounds, to wit : 

The defendants, Warren T. Major and Hiram Major : 

Because of the uncertainty of the verdict in this, that there 
are three several counts in the indictment; the first and 
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second coants charging these defendants with stealing the oolt ; 
the third count charging them with receiving stolen goods, 
knowing them to be stolen, to wit, the colt ; being different 
and distinct oflFenoes, for each of which the law provides a 
different and distinct punishment. And ;t does not appear, 
from a general verdict of guilty, of which offence these defend- 
ants are guilty, nor can judgment of the Court be pronounced. 

The defendant, Daniel Major : 

Because there was no charge in the indictment of petit lar- 
ceny, the subject-matter of the larceny being the colt ; nor 
any evidence to support such a verdict, which is inconsistent 
and irregular. 

Because the verdict is contrary to law and the evidence. 

Whitner, for appellants, cited on motion in arrest of judg 
ment: Act of 1865, 13 Stat. 279; State vs. McLain, 2 Brev, 
442; Eos. Grim. Ev. 103; Beaney^s case, Euss. & E. 405 
ChaMey's case, Euss. & E. 258: Welland's case, Id. 494; : 
Chit. Cr.L. 281; 8 McC. 443; 2 McO. 547; 2 Brev. 442 
Buss. & E.415; 6 Stat. 413; 1 Stark. Cr.L. 256; Chit. Cr. 
L. 291 ; 1 Bishop Cr. L. 95, 97; 3 McC. 533; 1 Pick. 168 
21 Pick. 123 ; 2 McC. 483. On the first ground for new trial 
State vs. Montague, 2 McC. 257 ; State vs. Anderson, 1 Strob. 
455 ; State vs. Posey, 7 Eich. 485 ; State vs. Pace, 9 Eich. 355 
5 Strob. 1. And on the second ground for new trial : State va 
Larumbo, Harp. 183 ; State vs. WiUon A Davis, 8 McC. 187 
State vs. Spurgin, 1 McC. 252. 

Reed, solicitor, contra. 

The opinion of the Court was delivered by 

Inglis, J. The Act of 1830, (6 Stat. 413,) "To alter and 
amend the law against horse-stealing," provides, that " any 
person who shall be indicted and found guilty of stealing a 
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horse, mare, gelding, colt, filly^mule, or ass, shall, for the first 
offence, receive not less than fifty lashes, nor more than two 
hundred, to be inflicted at such times as the Judge, before 
whom the case shall be tried, shall think proper, and also be 
fined and imprisoned at the discretion of the Court ; and for 
the second offence, shall be adjudged and deemed guilty of 
felony, and suffer death, without benefit of clergy." The Act 
of 1865 (13 Stat. 271) makes it " a felony without benefit of 
clergy for a person to steal a horse or mule." If the latter 
of these is the only statute in force which denounces the act 
of larceny imputed to these defendants, the present indictment, 
for stealing a "colt," cannot, consistently with the authorities, 
be supported, for " colt " is not the term of description used 
in the Act. {State vs. McLain, 2 Brey. 442.) If in such case 
the indictment had charged the stealing of a " horse," evidence 
of the larceny of a "colt " would have sustained it, for horse 
would then be considered to have been used by the Legisla- 
ture, as Tiomen generalissimum, (i?. vs. Welland, Buss. & By. 
494 ; State vs. J^unnovant, 8 Brev. 9.) On the other hand, 
while the Act of 1880 was the whole law of this subject, an 
indictment for stealing a fiorse would not have been supported 
by proof of the larceny of a " coU,''^ for the statute having used 
both ** horse " and " colt," it must be inferred that the Gen- 
eral Assembly did not consider them synonymous. {R. vs. 
Cookej 2 East P. 0. 617.) The Act of 1865, (18 Stat. 271,) 
" To amend the criminal law," although making very great 
changes, both in the legal character of offences and in the 
nature and degree of their punishment, nowhere in express 
terms repeals any previously existing statutes. The dis- 
tinction, in the mind of the General Assembly, between 
" horses " and '* colts," having been manifested by the course 
of previous legislation on this subject, whatever repeal is im- 
plied in a change of the incidents and consequences of con- 
viction introduced by the new statute must be restricted to 
the subjects which the latter statute in terms selects from the 
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old enumeration, and cannot be further extended. Except as 
to the larceny of " horses " and " mules," the Act of 1865 does 
not affect the continuing force of the Act of 1880 ; and this 
latter constitutes the whole law of the present case, defining 
both the offence and its punishment. In this view of the law, 
the indictment is not liable to the objections raised by the 
motion in arrest of judgment, and this motion is dismissed. 

The indictment contains three counts, of which the first 
charges all the defendants, as principals, with the larceny of 
the colt; the second charges Warren T. Major and Hiram 
Major as principals, and Daniel Major as accessory before the 
fiBict, with the same offence ; and the third charges all with 
receiving the colt stolen by some other, knowing it to have 
been stolen. The verdict is — " Warren T. Major and Hiram 
Major guilty ; Daniel Major guilty of petit larceny." On an 
indictment for larceny, the jury may find the defendants 
" guilty of petit larceny," for this is necessarily included in 
the general charge. {State vs. Wood, 1 Mill C. B. 29.) But 
if two are indicted together for stealing the same goods, one 
cannot be convicted of grand and the other of petit larceny, 
for the subject of the theft cannot have different values accord- 
ing to the agency of one or the other party ; if guilty at all, 
they must both be guilty of the same grade of offence. {State 
vs. Larumbo, Harp. 183; State vs. Wilson & Davis, 8 McC. 
187.) Horse-stealing is taken out of the general class, and 
made a substantial, independent offence, including within itself 
no minor grade ; it is single and simple, involving in its con- 
stitution but the one fact of stealing, the particular value of 
the thing stolen being made by the statute wholly immaterial 
to the fact or degree of guilt. To an indictment for this 
offence, though against a single defendant, a finding of " petit 
larceny" is no response: such a finding is not a verdict. 
{State vs. Spurgin, 1 McO. 252.) Daniel Major must be re- 
manded for trial. 

Of what offence are Warren T. Major and Hiram Major 
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guilty, and what punishment shall b© awarded to them 7 It 
has been seen that they are charged in one count with steal- 
ing the colt, and in the other with receiving it from the thie^ 
knowing it to have been stolen. These are in their nature 
distinct offences — the one a felony, punished, if this be the first 
conviction, with fine and imprisonment, at discretion, and with 
whipping, within certain defined limits as to the number of 
the lashes, and, if this be the secondi conviction, with death ; 
and in either case rendering the convict infamova: the other 
a misdemeanor, punished with imprisonment and whipping at 
discretion. Are the defendants guilty of the felony, or of the 
misdemeanor ? Shall they suffer the consequences of the one 
or of the other conviction ? Or has the jury found them guilty 
of both offences ? This cannot be. If these were several dis- 
tinct transactions, charged as separate offences, in as many 
several counts, the general finding might be susceptible of 
this interpretation. But here it is manifest, from the pleadings 
and the evidence, that though the offences charged in the sev- 
eral counts are distinct, the same transaction is the subject of 
all ; and the State's doubt, implied in the multiplication of 
counts, was, whether the participation of the defendants in that 
one transaction, If any, was such as to constitute the one offence 
or the other — the felony or the misdemeanor. It could not 
constitute both offences : the defendants could not in the one 
transaction be both thief and receiver. And this doubt is not 
solved by the verdict. The present is not the case of a gen- 
eral verdict upon an indictment in which the charge of the 
same felony is repeated in different counts, varied only in re- 
spect to the subordinate circumstances, in order,.to meet, out 
of several forms which the proof may assume, that which will 
appear on the trial, and where the punishment is the same, 
to whichever of the counts the verdict is referred. Such was 
CranVs case, 2 Bail. 66. * Nor is it the case of a general ver- 
dict on an indictment containing several counts charging 
offences of the same general nature, but different degrees, 
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where each higher necessarily includes all the lower grades, 
distinguished from them by an aggravation of guilt and a cor- 
responding increase in the measure, but not variation in the 
kind of penalty, and where the less offence being merged in 
the greater, the general verdict shall be taken to have found 
the highest grade, if the proof be applicable to it This was 
the case of Tidwell and LawhorUf 5 Strob. 1. It is rather the 
case of distinct counts in the indictment, each charging the 
prisoner with a distinct and independent offence, for each of 
which offences the law has provided a different and distinct 
punishment, where the general verdict not showing of which 
offence he is guilty, the Court cannot know what judgment to 
pronounce. This was Montagues case, 2 McC. 258. Here 
there is the further circumstance already adverted to, that the 
offences are, in the particular instance, inconsistent with each 
other: the defendants cannot be guilty of both. This was 
Anderson^s case, apart from the defect in one count. (1 Strob. 
453.) In such a case, if the Court should look into the evi- 
dence, in order to discover to which of the alleged offences it 
points, and interpret the verdict according to its judgment as 
to whether the one or the other has been proved, it would be 
assuming the funations of the jury, and supjflying, by its own 
conclusion as to the degree of guilt, that which the jury ought 
to have, but has not found. It seems to the Court that a new 
trial is necessary to ascertain specifically the sense of the jury, 
that the Court may be enabled to award the punishment which 
the law affixes to the particular offence of which the defend- 
ants have been guilty. 

The motion for a new trial is granted. 

DuNKiN, C. J., and Wabdlaw, A, J., concurred. 

Motion granted. 
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The State vs. Dennis Drawdy and Joseph 0. Padgett. 
Criminal Law — Evidence — Jury. 

Where three are Jointly indicted for a capital offence, and two oniy are 

tried, the third not haying been arrested, the wife of the one not upon 

trial is a competent witness for the State. 
In capital cases the jury are not judges of the law as well as of the facts. 

It is their duty to receiye the law as it is laid down to them by the 

Court. 

BEFORE GLOVER, J., AT COLLETON, FALL TERM, 1866. 

Except the evidence, which it is deemed unnecessary to 
publish, the report of his Honor, the presiding Judge, is as 
follows: 

"The defendants, with William W. Pender, who has not 
been arrested, were indicted for burglary, and were convicted. 
There were four counts: 1st charged burglary at common 
law; 2d, burglary under the Act of 1865; 8d, larceny; and 
4th; the receiving of stolen goods." 

[Here follows the evidence, after which the report proceeds 
as follows :] ♦ 

"Notice of a motion for a new trial was given, on the fol- 
lowing grounds : 

"1. Because the Court erred in charging the jury, that 
they were not judges of the law as well as of the facts, in the 
trial of capital felonies; that the jury could not decide on the 
law in sucH cases; that the Court was alone responsible for 
that. 

"2. Because the Court charged the jury, that if they be- 
lieved the evidence adduced on the part of the State, they 
were bound to convict the prisoners. 
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^'3. Because the Court charged the jury, that an alibi must 
be very clearly made out before a jury should be called on to 
believe it ; whereas it is submitted that an alibi is subject to 
the same rules of evidence as any other fact, and that the 
alibi proved in this case is as clearly made out as the bur- 
glary, and that the jury erred in finding the contrary. 

"4. It is submitted that the Court erred in allowing Mrs, 
Pender, the wife of a party charged in the same indictment 
with defendants, to testify against defendants, after the com- 
plicity of her husband with defendants was fully established. 

" 5. Because the charge of his Honor, the presiding Judge, 
and the finding of the jury were, in other respects, contrary 
to the law and evidence. 

"The evidence is reported at the request of one of the 
counsel, and the jury were instructed that their duty was to 
examine the evidence and to ascertain what facts were 
proved; that the duty devolving on the Court was to give 
them in charge such principles of law as are applicable to the 
case, and that it was important to maintain this distinction in 
the discharge of our several duties. And, as the counsel had 
confidently insisted, in argument, as he now does in the first 
ground of appeal, that the jury were the judges of the law, I, 
with equal confidence, not only instructed them otherwise, 
.but endeavored to show how dangerous it would be in the 
administration of justice, if they should assume the responsi- 
bilities that attach to the Court : that an error in law com- 
mitted by the Court could be corrected on appeal ; but that 
if they assumed to be judges of the law, and thereby the 
guilty should escape, there would be no remedy. 

" Referring to the evidence, I expressly informed them that 
it was neither my duty nor my wish to control their decision, 
but rather to direct their inquiries, and to enable them to 
come to a correct conclusion ; and that if they believed the 
witnesses introduced by the State, the prisoners were guilty 
of the crime charged, at the same time inviting their atten- 
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tion to the evidence introduced for the defence, and submit- 
ting the control of the facts to them. 

*'I admonished the jury, that alibi evidence should be 
heard and examined with caution ; but that, if true, it was, in 
the nature of things, the most conclusive of innocence. 

"Mrs. Pender was admitted to testify, not only because I 
considered her competent under the late Act of Assembly, 
but because, independent of that Act, her husband not being 
on his trial, she was a competent witness. {State vs. Anthony, 
1 McC. 285.) 

" As no errors are specified, I cannot know in what respects 
the charge is otherwise contrary to law, as is insisted in the 
5th ground." 

Henderson, Behre, for appellants, cited 1 Hale P. C. 619 ; 
Dagge Cr. L., Book 1, chap. 2, part 2 ; Barrington on Stat. 18, 
26, Zll\ Pie People Ys. White, 24 Wend. 520; Graham & 
Waterman on New Trials, 3 vol., 738 ; 1 Str. R. 504 ; Cone 
vs. Oreen, 17 Mass. Rep. 515 ; 4 Rich. 260 ; 5 Strob. 91, State 
vs. Hammond; Green on Ev., vol. 1, p. 443; State vs. McGrew, 
18 Rich. 816. 

Youm^ns, solicitor, contra. 

The opinion of the Court was delivered by 

DuKKiN, C. J. The principal if not exclusive grounds 
urged in the argument for a new trial, were for misdirection 
of the presiding Judge in his charge to the jury, as well as 
for the admission of incompetent testimony. 

Upon this latter ground it is only necessary to repeat that 
William W. Pender, the husband of the witness, had not been 
arrested and was not upon his trial. The verdict could not 
be given in evidence either for or against him. Upon the 
authority of the case cited, {State y^.' Anthony, 1 McO. 285,) 
under these circumstances the objection to the competency 
of the wife was properly overruled. 
VOL. xrv. — 7 
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But the misdirection upon which the counsel chiefly relied 
was the instruction that the jury were not judges of the law 
as well as the facts in the trial of capital felonies. Upon this 
subject it cannot be said that there is either doubt or diffi- 
culty. The jury have the power (and, in finding a general 
verdict, must necessarily exercise it) to judge of the facts and 
the law. But it is the duty of the Court to instruct the jury 
upon all questions of law, and it is the duty of the jury to 
take the law from the Court, as they take the facts from the 
witnesses, and make their verdict accordingly. This is a 
principle of the utmost consequence to life and liberty as well 
as property. It extends to all criminal cases. What is an 
assault, is a question of law ; what is murder, is a question of 
law. Whether in a given case the facts amount to murder 
or assault is a matter for the jury under the direction of the 
Court on the law. The jury take the instruction of the Court 
as evidence of the law, and they turn to the witnesses for 
evidence of the facts; and judging in this sense of the law and 
facts, a general verdict is rendered. In any other sense the 
law of one jury might not be the law of another jury ; and if 
they erred through ignorance or otherwise, there could be no 
correction. If the Judge err in misstating a legal principle, 
the remedy by appeal is easy, and the error, may be cor- 
rected; but if the jury act on a misconception of law, there is 
no remedy. This is the greatest protection to the accused ; 
his highest and best security against oppression. These prin- 
ciples are well stated in the case of The State vs. Bandell S 
Vincent, cited at the bar, from 5 Harrington's (Delaware) Eep. 
488. The charge of the presiding Judge in this case, as re- 
ported to us, does no more than enumerate these well-settled 
principles. Nor was there any error in his observations in 
reference to the evidence of an alibi. 

The testimony was peculiarly proper for the consideration 
of the jury. 

Under the provisions of the recent Act of the Legislature, 
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the defendants were admitted as witnesses, and had the oppor- 
tunity of telling their own story. It was the province of the 
jury to estimate what degree of credit should be attached to 
this as well as the other eridence in the cause. They have 
found the defendants guilty, and we see no grohnd, either in 
the charge of the Court or in the conclusions of the jury, 
to warrant this Court in ordering a new trial. 
The motion is dismissed. 

Wabdlaw and Inglis, J. J., concurred. 

Motion dismissed. 
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The State vs. James Pebby Loopeb and Allen Durham. 
Manslaughter — Punishment. 

A white person convicted of manslaughter cannot be sentenced to any- 
more degrading punishment than imprisonment : he cannot be sentenced 
to hard labor. 

BEFORE MUNRO, J., AT PICKENS, FALL TERM, 1866. 

The report of his Honor, the presiding Judge, is as follows: 

" The defendants, James Perry Looper and Allen Durham, 
were indicted at the Fall Term, 1866, for Pickens District, for 
the murder of Thomas R. Miller, and found guilty of man- 
slaughter. 

" The sentence of the Court was, that they be sent to the 
penitentiary : James Perry Looper for jBve years, and Allen 
Durham for three years ; and that they both be confined in 
the jail of Pickens till the penitentiary shall be established 
and ready to receive convicts." 

The defendants appealed, and now moved this Court to cor- 
rect the sentence of the Court, on the grounds : 

1. The law does not authorize the sentencing of a man con- 
victed of crime to the penitentiary till a penitentiary is estab- 
lished. 

2. The defendants were convicted of manslaughter, and 
cannot, under the Act of the Legislature, be sentenced to the 
penitentiary for that ofience. 



Perry, for ajjpellants. 
Eeed, solicitor, contra. 
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The opinion of the Court was delivered by 

DuNKiN, 0. J. By 4 sec. A, A. 1865, p. 12, it is enacted 
that " The punishment of felony with benefit of clergy, for the 
first offence, shall, at the discretion of the Court, be by one or 
more of the following modes," &c.; among which are enu- 
merated confinement in a penitentiary, with such imposition 
of hard labor and solitary confinement as may be directed, 
whipping in all cases involving the crimen falsi; disqualifica- 
tion to vote, &c. , At the close of the enumeration it is de- 
clared as follows : " But no punishment more degrading than 
imprisonment shall be imposed on a white person for a crime 
not infamous." 

Whether, prior to the Act of 1865, manslaughter was re- 
garded in the law as an infamous crime, rendering the party 
convicted incompetent to testify in a court of justice, is an in- 
quiry which it is not proposed now to institute. But, after a 
careful examination of the Act of 1865, purporting to amend 
the criminal, law, and declaring various felonies without 
benefit of clergy and others with benefit of clergy, and indi- 
cating the scale of punishments as well as the special qualifi- 
cation above recited, the Court is of the opinion that the crime 
of manslaughter is not such infamous offence as would subject 
the party convicted to any punishment more degrading than 
imprisonment 

The presiding Judge reports that, by the sentence of the 
Court, the parties were sent to the penitentiary, one for five, 
the other for three years ; and to be confined in the jail of 
Pickens until the penitentiary was established and ready to 
receive convicts. As thus stated, the Court perceives no error 
in the judgment pronounced ; but on reference to the original 
sentence on the indictment, the defendants are ordered to be 
imprisoned, the former for five years, and the latter for three 
years, to remain in the jail at Pickens until the penitentiary 
be prepared to receive convicts, then to be transported by the 
Sheriff, and delivered to the keeper of the penitentiary, and 
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there be confined at hard labor for the remainder of the term 
of imprisonment. So much of the sentence as superadds to 
imprisonment a condemnation to hard labor daring the term 
of imprisonment is without warrant of law, and the sentence 
is, to that extent, corrected. 

Wabblaw and Inglis, J. J,, concurred. 

SeviAence corrected. 
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S. C. C. Richardson vs. Jobl G. Rhodus. 

Trespass to Try Title — Debtor and Creditor — Fraudulent Con' 

veyance. 

As against existing creditors, a yoluntary conveyance is, as a general rule, 
fraudulent and void. It is not a question of intention, but the conclusion 
is declared by the law, and whether the donor had at the time sufficient 
property, not embraced in the conveyance, to pay his debts, is an inquiry 
not pertinent to the issue. 

The only qualification to the general rule is, that where the indebtedness 
is slight, as for the current expenses of the family, or the debts are in- 
considerable as compared with the value of the donor's estate, and the 
creditor, by his delay or laches, has allowed the reserved estate to be 
wasted— in such case the conveyance will be held valid. 

Where the debt is voluntary and the creditor is a subsequent one, or 
where the deed is for valuable consideration, the question whether the 
conveyance is valid is one of actual intent. 

BEFORE ALDRIOH, J., AT CLARENDON, PALL TERM, 1866. 

The report of his Honor, the presiding Judge, is as follows: 
" This was an action of trespass to try title. On motion of 
defendant's attorneys Miss Emeline Bhodus was allowed to 
come in and defend the title. 

" The following is a report of the evidence : 
"1. Record in case of S. Q. C. Richardson vs. Joel G. 
Bfwdus, Uxor. 

"2. y.iV:j5tA<fcr.— Was Sheriff in March, '61. The records 
in Clerk's and Sheriff's offices have been destroyed. I levied 
on and sold a tract of land under an execution in the above 
case. The levy was regularly entered on the execution. The 
property levied was regularly advertised and sold. Plaintiff 



96 APPEALS AT LAW. 

Richardion «•. Bhodofl. 

bought the land in dispute for fifteen dollars. It lies on 
Santee. Joel G. Rhodus and Miss Emeline were living there. 
Is the Home Tract — contains twenty-five acres. The same 
description in the levy as in the Sheriffs deed. Sheriffs deed, 
28th March, '61, from Y. N. Butler, Sheriff, to plaintiff, recites 
the writ and levy, twenty-five acres, more or less, situated in 
Clarendon District, known as the Home Tract, belonging to 
estate of William Rhodus, whereon Joel G. Rhodus now 
lives. Recorded 30th March, '61. 

" Gross-examined. William Rhodus lived on the land before 
his death. Miss Emeline Rhodus forbid the sale. I was in- 
demnified by plaintiff. 

" Joel G. Rhodus still lives on the land. 

*' 3. Plat of land made by Mr. Richardson, surveyor, 25th 
September, 1866. No dispute as to location." 

DEFENCE. 

" 4. R. M. Thames. — ^William Rhodus, in his lifetime, ex- 
ecuted a deed to Emeline Rhodus for the Home Tract. Fed- 
eral army passed in three-fourths mile of house. Most of my 
valuable papers were removed. Miss Rhodus had some of 
her papers at my house and some at the house of Joel G. 
Rhodus. The Yankees marched at night on the road where 
Rhodus' house was. I have every -right to believe that the 
deed was in existence, but I do not know that I ever saw it. 
Did not assist her in searching for it. 

" Cross-examined. I did not see the Yankees at Rhodus', but 
I have every reason to brieve they were there. It was after 
the armistice, but they took a good deal. 

"5. Copy-deed offered and objected to. I admitted the 
copy. 

" Certified copy of a deed from William Rhodus to Eme- 
line Rhodus, dated 16th August, 1857, recorded l7th Novem- 
ber, 1857. Among other property, it conveys a tract of 
twenty acres, more or less, upon which I now reside, and 
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purchased by me from William Hilton. Conaideration, per- 
sonal services and natural affection." 

REPLY. 

"6. Dr. S. C. C. Kichardson, plaintiff, recovered a judgment 
against the executor of William Ehodus, April Term, 1860. 
FL fa., 25th April, 1860. Cause of action a note and two 
accounts. J. K. Haynsworth, Esq., was my attorney. He is 
dead. The note was for one hundred and fifty dollars, dated 
28th February, 1857. Accounts for the year 1857. The 
consideration of the note was for medical services. One of 
the accounts was for one hundred dollars for attendance in 
his last illness. He died in the fall of 1857. 

" Receipt of Mr. Haynsworth offered. 

" Received of S. C. C. Richardson, for suit, an account on 
estate William Rhodus for 1857, for forty-four dollars and 
fifty cents. One do. William Rhodus, deceased, for one hun- 
dred dollars. One note of William Rhodus of one hundred 
and fifty dollars, payable to S. C. C. Richardson or bearer, 
one day after date. Dated 28th February, 1857. Receipt 
dated 28 October, 1859. 

** Cross-examined. The services were rendered to the family, 
which was William Rhodus, two daughters, and his negroes. 
The daughters were grown. It is impossible to state how 
much of the account was rendered to William Rhodus. I 
think the account of one hundred dollars was all rendered to 
himself. Can't say how much was contracted before 1st 
August, 1857. There is a large balance of execution unpaid. 
The sale of the Home Tract was forbid, and I indemnified the 
Sheriff. Another tract of land was sold under the execution, 
on which William Rhodus, Jr., lived. I purchased the land, 
about two hundred acres, for one hundred and thirty-seven 
dollars. That amount was credited on my execution. Sub- 
sequently the tools, hogs, and furniture were sold and applied. 
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No horses or mules sold. The tract of land in dispute is one 
of the tracts sold and which I also bought." 

" The interest in the Windham tract was also sold, and I 
bought it for five dollars. A large balance is still unpaid on 
the execution. 

" The points which I submitted to the jury were reduced to 
writing before I made my charge, and are as follows : 

"1. Was the deed made to defeat the claims of creditors? 

" 2. Did William Rhodus have sufficient property to pay 
his debts when he made it ? 

"8. Was Emeline Ehodus a creditor? 

"4. A debtor has a right to prefer creditors, provided it is 
not a fraudulent preference. 

"6. Was the deed a contrivance on the part of the debtor 
to defeat his creditors? 

" The jury returned a verdict for the defendant. I returned 
the <5opy of the deed, which was handed to me at the trial, to 
the attorney. It will be taken up with this report." 

V 

ABSTRACT OF DEED FROM WILLIAM RHODUS TO EMELINB 

RHODUS. 

Deed dated August 6, 1857 ; recorded 17th November, 1857, 
"In consideration of the personal service and attention 
rendered to me by and the natural love and affection I bear 
towards my daughter, Emeline Rhodus, have bargained," &c., 
my distributive share of a tract of two hundred acres of land, a 
tract of twenty acres, "more or less, upon which I now reside," 
" together with all my stock of horses, cattle, and hogs, all 
my household and kitchen furniture, and also all my planta- 
tion tools and implements, to have and to hold" the same to 
her ; " saving and excepting unto myself a support from the 
same for and during the term of my natural life, her heirs, 
executors, and administrators, to her sole and separate use 
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during the term of her natural life, and at her death to be 
equally divided among such of her children as then may be 
living, the child or children of a deceased child to take that 
portion to which its parent would have been entitled," with 
warranty against " all persons whomsoever lawfully claiming 
or to claim the same." 

The plaintiflf appealed, and now moved this Court for a 
new trial, on the grounds : 

1. That his Honor charged the jury that the question in 
the case was whether William Bbodus, deceased, at the time 
he made the deed to Emeline Bbodus, had sufficient property 
outside of the deed to satisfy the debt due by him to the 
plaintiff, which it is respectfully submitted was erroneous, 

2. That, upon the facts proved, the said deed was fraudulent 
and void as against the plaintiff's demand, and his Honor 
should have so charged, and the jury should have so found. 

J. S, O. Richardson^ for appellant. 
Ooogler, contra. 

The opinion of the Court was delivered by 

Inglis, J. There are three several views that may be 
taken of this case, as presented in the brief. It may be con- 
sidered, 1st, that the conveyance was voluntary, and the 
plaintiff a creditor of the donor at the date of its execution, 
and this view seems most consonant to the evidence reported ; 
or, 2d, that the conveyance was voluntary, and the plaintiff 
became a creditor of the donor after its execution, and this 
has respect to a separation of the plaintiff's demand into so 
much as was due before the execution of the deed, and so 
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much as became due afterwards, as if these were the claims 
of two different creditors, the former of whom has perhaps 
obtained satisfaction of his demand without resort to the 
property conveyed, and the latter is now seeking satisfaction 
out of that property ; or, 3d, that the conveyance was upon 
valuable consideration. 

If either of the two latter propositions presents the correct 
view of the case, the conveyance could only be impeached 
on the ground of an actual fraudulent intent ; and in its appli- 
cation to either of these views, the charge of his Honor, the 
Judge presiding below, does not seem objectionable for any > 
thing therein said. If the deed was voluntary, a fraudulent 
intent isfto be legally inferred, where even a subsequent cred- 
itor is claiming to disregard the donee's assertion of title and 
subject the property to the satisfaction of his debt, from the 
fact of indebtedness at the time to others, the embarrassed 
condition of the donor, and the insufficiency of his property 
not embraced in the deed to satisfy the existing debts. So 
also fraud may be inferred from other circumstances, appear- 
ing on the face of the transaction or aliunde; and all these 
inferences may be repelled. Or positive proof may affirm or 
deny fraud. It is a question of fact for the jury under proper 
instructions as to the legal inferences. To these views, then, 
the several propositions of the charge seem pertinent and 
proper. 

But in reference to that view of the case which regards the 
deed as voluntary, and the plaintiff an existing creditor at its 
date, the charge was not in conformity with well-established 
law. The general rule is, that, as against creditors existing at 
the time of the conveyance, a voluntary conveyance is fraud- 
ulent in law and void. The only qualification of this rule 
which is clearly ascertained is, that " slight indebtedness, such 
as for the current expenses of a family, or debts inconsiderable 
in comparison to the value of the donor's estate," will not 
generally avoid the conveyance. But this qualification is 
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restricted, in its application; to the case where a resort to the 
property covered by the deed has been rendered necessary 
only by the voluntary delay or other laches of the creditor, 
who has thereby permitted the reserved property to be 
wasted or destroyed. Apart from such fault of the creditors, 
the test of the donor's legal capacity to give, as against exist- 
ing creditors, depends upon his final solvency. 

If the plaintiff Richardson was a creditor of William 
Bhodus at the date of the conveyance to his daughter Eme- 
line, and it was voluntary ; and if it is necessary for him to 
resort to the property conveyed to her in order to have satis- 
faction of his then existing debt, he may treat the conveyance 
as void in law, and subject the property embraced in it to the 
execution of judgment rendered for the recovery of his debt> 
unless it was shown that the debt was "slight" and incon- 
siderable in reference to the value of the donor's whole estate 
uncovered by the deed, and the necessity of such resort has 
arisen from his own laches. Whether William Rhodus had 
at the time of this conveyance " sufficient" property to pay 
tis debts, is not an inquiry pertinent to the issue made by 
the claim of the plaintiff in this view of it, and the case must, 
therefore, be again submitted to a jury, with instructions on 
this point conformable to the present judgment. 

If, upon such renewed investigation of the facts, the de- 
fendant, Emeline Rhodus, shall be able to show that the con- 
veyance to herself was upon a consideration valuable in law, 
and the onus of doing this is upon her, or that the debt ex- 
isting at its date has been otherwise satisfied, without the 
necessity of resort to the property conveyed to her, so that as 
to the debt of which the plaintiff seeks satisfaction out of this 
property he is a subsequent creditor, the inquiry as to an 
actual fraudulent intent in the execution of the conveyance 
will, in reference to these aspects of the case, be open. As 
to the law applicable in that inquiry, and the legal inference 
of fraud from circumstances appearing on the face of the con- 
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veyance or shown aliunde, the appeal does not call for any 
present judgment of this Court. 
The motion for a new trial is granted. 

DUNKIN, 0. J., and Wabdlaw, A. J., concurred. 

Motion granted. 
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A. WiNGO, Shkbifp, v8. Spencer Brown. ^ 

Sheriff* s Sale — Warranty — Mistake. 

There is no warranty at a Sheriffs sale of land. The rule is eavecU emptor, 
and where there is no fraud, the purchaser cannot, at law, be relieyed 
from his contract to pay the purchase-money on the ground that all 
parties were mistaken in supposing that the defendant in execution had 
such an interest in the land as could be levied on and sold. 

BEFORE WHITNER, J., AT SPARTANBURG, AUGUST EXTRA 

TERM, 1859. 

This case, whicli will be found reported in 12 Rich. 279, 
was restored to the docket of this Court by consent. It 
appeared from statements made at the bar, that the defect in 
the declaration, then supposed by the Court to exist, was 
apparent only, and that th< error arose from the fact that the 
brief contained an imperfect copy of the declaration. 

The declaration, as contained in the brief, is as follows : 

And fob that whereas, afterwards, to wit, on the 
day of , in the year of our Lord one thousand eight hun- 
dred and fifty-six, the said A. Wingo, Sheriff of the district 
and State aforesaid, by virtue of a writ of fieri facias to him 
directed, from and by the Court of Common Pleas of said 
district, legally advertised, and on sales-day in January, 1856, 
exposed to public sale, for cash, a certain tract of land in the 
district aforesaid, on the waters of , containing twenty-nine 
acres, more or less, bounded by lands belonging to W. M. 
Rhodes and others, as the property of one James M. Rhodes, 
at the suit of R. Bowden, Ordinary, and the said Spencer 
Brown, the defendant, became and was legally the purchaser 
of said land, being the highest bidder for the same, to wit, 
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for the sum of one hundred and seventy dollars, and after- 
wards, to wit, on the day of , at, &o., refused to comply 
with the terms of said sale, which said terms were for cash : 
whereupon the said A. Wingo, Sheriff as aforesaid, the 
plaintiff, according to the provisions of the Act of the Legis- 
lature of this State in such case made and provided, then and 
there re-advertised and exposed the said land again for sale 
on the next sales-day thereafter at public outcry and at the 
risk of the former purchaser, the said Spencer Brown; at 
which said second offer of ^le, to wit, on sales-day in 
February, 1856, there was no bid made by any one for said 
land, whereby the said Spencer Brown, by reason whereof 
and by virtue of the Act of the Legislature aforesaid in such 
case made and provided, then and there became, and was, and 
still is, liable to pay to the said A. Wingo, Sheriff and 
plaintiff aforesaid, the further sum of one hundred and 
sixty dollars, with interest thereon from the day of 
February, 1806, &c. 

The plea is as follows : 

And the said Spencer Brown, the defendant, by Bobo, 
Edwards & Carlisle, his attorneys, comes and defends the 
wrongs and injury, when, &c., and says that the said plaintiff 
ought not to have or maintain his aforesaid action thereof 
against him, because he says that the land supposed to have 
been bid off by him was purchased by the said Jas. M. 
Bhodes on the day of , 185 , at public outcry, at a 
sale ordered by the said R. Bowden, Ordinary, of Spartanburg, 
at and for the sum for which judgment was. obtained in the 
case, by virtue of which the levy and sale referred to in the 
declaration of the plaintiff was made ; that the said B. Bowden, 
believing that a sale under that execution by the Sheriff 
would confer a good title on the purchaser, ordered the 
Sheriff, A. Wingo, the plaintiff, to levy on said land as the 
property of James M. Bhodes, and sell the same, and the 
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Sheriff, being under the same impression, did levy, advertise 
the same, and put it up to the highest bidder, and the same 
was bid for by the parties, believing that the purchaser would 
get a good title, and run it up to its full value ; whereas it 
appears that' all the parties were mistaken, that the said 
James M. £hodes had no title to the land whatever, and 
afterwards, to wit, on the day of , 185 , the money 
due to the said R. Bowden, Ordinary, upon his judgment was 
paid to him by one William Bhodes, and he made titles to 
the land in dispute to him, the said William Bhodes, and this 
he is ready to verify ; whereupon the said defendant prays 
judgment of the Court, whether he is bound to pay his bid 
in the premises, and the plaintiff can maintain his action 
thereof against him, &c. 

To which plea plaintiff demurred generally, and defendant 
joined in demurrer. 

Whitnsb, J. This case was heard upon demurrer to 
defendant's plea, who, when sued by Sheriff for purchase- 
money agreed to be paid for a tract of land, sold at Sheriff's 
sale, alleged by special plea that the defendant in execution 
had no title to the land in question, and that the debt secured 
by the payment had been in fact subsequently paid by 
another. 

The demurrer was sustained. 

The defendant appealed, and now moved this Court to 
reverse the judgment of the presiding Judge, on the ground : 

Because the defendant's plea was a good defence in law to 
the plaintiff's action, as James M. Ehodes, whose land was 
sold, had no title whatever ; it was sold and purchased by 
mistake of all the parties, and the judgment was paid, and 
titles made by the Ordinary to a third party, as appears by 
the plea. 

VOL. XIV. — 8 
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Bobo, for appellant, cited Herhemont vs. Sharp, 2 McO. 264 ; 
State vs. Tongue, 6 Rich. 323; HUers vs. Wilson, 12 Rich. 145 ; 
Lawrence vs. Baubien, 2 Bail. 628 ; Moore vs. Aiken, 2 Mill, 
408. 

No counsel appeared for appellee. 

The opinion of the Court was delivered by 

DUNKIN, C. J. As early as Thayer vs. Sheriff of Charleston 
District, 2 Bay, 164, the Court, in speaking of SheriflFs' sales, uses 
this language : " These sales are made by operation of law in 
which the will and consent of the defendant are never con- 
sulted. They are forced upon them; and it is their right, 
whatever that may be, more or less, that is sold by the Sheriff, 
who is a public officer of justice. There is no warranty in 
law, either express or implied, raised on any of the parties 
concerned in such a sale ; neither on the part of the former 
owner, the defendant, nor the Sheriff) who is the mere organ 
of the law for transferring the right of the defendant. Caveat 
emptor, under those circumstances, is the best possible rule 
that can be laid down or adopted. Every one that goes to a 
Sheriff's sale ought to take care and examine into the title of 
the defendant before he attempts to bid." In Davis vs. Murray, 
2 Const. Sep. 148, the Court (through Mr. Justice Cheves) 
recognizes this case as settling the law of South Carolina that 
"Sheriffs' sales are coupled with no implied warrantees." 
If actual fraud has been practised at the sale by the defendant 
in the execution, it would constitute a good defence in an 
action to recover the difference between the two sales, as was 
decided in Minter vs. Dent, 8 Hill, 205 ; but in the plea there 
is no averment of fraud on the part of the defendant in the 
execution. See also Leger vs. Doyle, 11 Rich. 109-118. 

These proceedings were instituted under the Act of 1839, p. 
38, requiring the Sheriff to resell at the risk of the defaulting 
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parchaser. The plea, substantially, is, that the defendant in 
the execution, James M. Bhodes, had no title to the land, be- 
cause, although he was the purchaser at the sale by the 
Ordinary and had complied with the terms of sale, the 
Ordinary had failed or omitted to execute a conveyance to 
him. This may be so, and would show that growing out of 
that transaction James M. Bhodes' title was equitable and not 
legal. But this does not prove that James M. Bhodes may 
not have had a title aliunde. He may have been one of the 
heirs of the intestate, as whose property the land was sold by 
the Ordinary, or may have had an interest in some other way. 
This is an inquiry which the defendant, the purchaser under 
the execution, should have prosecuted before he made his bid. 
It is not suggested that there was any fraud, and without that 
he cannot in this form impeach the title or invalidate the 
sale. The rule is caveat emptor. 

Whether, under the state of facts set forth in the plea, the 
defendant may not be entitled to relief in another forum, we 
do not undertake to say, nor to do more than determine that 
the demurrer was properly sustained, and that the appeal is 
dismissed. 

Wabdlaw and Inqlis, J. J., concurred. 
Appeal dismissed. 
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Haviland, Lindslby k Co. vs. Victor Wolff. 

Insolvent Debtors and Prison Bounds Acts — New Trial — ^^t*^- 
gestion — Verdict. 

Applicant for the benefit of the Prison Bounds Act tried on a general 
charge of fraud, with specifications thereunder, and yerdlct for defend- 
ant. New trial refused, though the evidence might have been sufficient 
to sustain a charge of undue preference. 

The general charges under- the Act of 1788 are (1) false schedule, (2) 
fraudulent sale, conycyance or assignment, and (3) undue preference 
within three months. These general charges and the specifications 
under each should be clearly made in the suggestion, and the verdict 
should answer each charge and specification, that it is true or untrue. 

BEFORE THE CLERK OF THE COURT, CHARLESTON, MAY 

29, 1866. 

The defendant being in the custody of the Sheriff under a 
bail writ at the suit of the plaintiffs, on the 10th May, 1866, 
filed a schedule and applied for the benefit of the Prison 
Bounds Act. The plaintiffs resisted his discharge and filed 
a suggestion, which, as reported by the Commissioner of 
Special Bail, contained a general charge of fraud, with speci- 
fications thereunder as follows : 

"Specification Ist. Cash in possession at time of filing 
schedule not included. 

"Specification 2d. To defraud his creditors, defendant, 
within three months before his arrest, voluntarily assigned 
his whole estate to Edward Stevenhagen. 

" Specification 8d. That the said Wolff, having little or no 
capital, represented himself as a man of means — say $7,000 — 
and obtained credit for a large amount of goods— upwards of 
twelve hundred dollars — which goods he put in his store, in 
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Eang street. He then took an account of stock and his whole 
estate, and for the purpose of hinderiug and preventing the 
said plaintiff from being paid, within three months of his 
confinement fraudulently assigned the same to Edward 
Stevenhagen." 

The defendant was the only witness examined. He testified 
in substance, that he came to Charleston in April, 1865. In 
October of that year he contracted with the plaintiffs in New 
York the debt sued for, amounting to about $1,300. He was 
a store-keeper, and was indebted to others. Owed when he 
went to New York about $5,300. Stevenhagen married his 
sister. Soon after he came to Charleston became indebted to 
him for merchandise. In January, 1866, gave him a confes- 
sion of judgment for $4,018.75. Owed him then about $4,000. 
In March. 1866, gave him another confession of judgment for 
$3,021.68. A few days after the second confession turned 
over to Stevenhagen his store and stock in trade. 

The Commissioner submitted the case to the jury, who 
found a verdict of not guilty on the general charge and on 
each of the specifications. 

The plaintifib appealed, and now moved this Court for "^ 
new trial, on the grounds : 

1. That the said Victor Wolfi". having taken stock and 
ascertained the value of his whole estate, his transferring the 
same to Edward Stevenhagen, to the exclusion of the plaintiffs, 
within three months before his arrest, was such an undue 
preference as should have prevented his being discharged by 
the jury. 

2. That the said Victor Wolff, knowing he was insolvent, 
did, voluntarily, within three months of his arrest by the 
plaintiffs at their suit, assign to Edward Stevenhagen the 
whole of his estate, which was an intentional and fraudulent 
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hindering of the plaintiffs from being paid, and should have 
prevented his discharge by the jury. 10 Eich. 238 ; Eice, 
367 ; 2 Spear, 237. 

Phillips, for appellants. 

Buist, contra. 

The opinion of the Court was delivered by 

Wardlaw, J. From the report made in this case by the 
Commissioner of Special Bail, we suppose that the suggestion 
contained only a general charge of fraud and three specifi- 
cations, which are set forth in the report, and that the only 
witness examined was the defendant. Nothing has been said 
at the bar to correct this supposition, if it is erroneous. 

If the specifications alleged only a fraudulent assignment, 
the verdict for the defendant is well supported by evidence 
that Stevenhagen, the assignee, was a bona fide creditor. 
Cray ton ^ Shan vs. Dickerson, 3 McC. 438 ; Biilwinkle vs. 
Qrvhe, 6 Eich. 286. 

The specifications nowhere speak of Stevenhagen as a credi- 
tor, and do not contain the word preference. It appears from 
the report that, on the argument before the Commissioner of 
Special Bail, acts of the defendant were said by the plaintifis^ 
attorney to constitute undue and fraudulent preference; but 
that to this the answer was made in behalf of the defendant, 
that those acts did not amount to a fraudulent assignment, 
and that the specifications alleged fraudulent assignment and 
not undue preference. 

It may be that if a charge of undue preference had been 
made with proper specifications, that charge might have 
been sustained ; 1 Hill, 291 ; 2 Hill, 418 ; 10 Eich. 288 ; but 
it may be also that in that case other evidence in defence 
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would have been adduced sufficient to rebut the charges. 
Hutchinson vs. Love^ 1 Spear, 145. 

The suggestion must contain the charges and specifications 
to which the verdict must answer; Robinson Jk Caldwell vs. 
Amy J 1 Rich. 29 ; and the verdict must answer with reference 
to each charge and specification that it is true or untrue. 
Headley <k Street y 8, Jordan, 2 Rich.454. The latter is required 
by the diversity of effect which, under the Act of 1788, 5 Stat. 
79, different charges have when established against- the appli- 
cant for relief from imprisonment ; 2 McC. 80 ; and the former 
is no less required by the principles of justice, which would 
be violated by any ambiguity in the notice given to the appli- 
cant of the matters to be decided in a trial so important to 
him. The general charges under the seventh section of the 
Act of 1788 are, false schedule, fraudulent sale, conveyance 
or assignment, (2 Bail. 632,) and undue preference within three 
months, {Oavan vs. JDiinlap, Chev. 245,) under each of which 
may be specifications according to the facts of the case, giving 
definiteness to tl^e general charge. 

" The purpose of hindering and preventing the said plain- 
tifi& from being paid," mentioned in the third specification 
here, is suitable to either fraudulent assignment or undue 
preference ; and if there had been an allegation that Steven- 
hagen was a creditor, possibly the statement of evidence 
instead of fact> which this specification contain^, coupled with 
the purpose and the creditor-assignee, might have been 
indulged so far as to be considered an allegation of undue 
preference. Something like this was done in Bultvinkle vs. 
Chube, 5 Rich. 294. But we cannot go beyond the indulgence 
extended in that case. 

" Within three months," contained in the third specification, 
does not conveirt fraudulent assignment into undue preference. 
It serves only to give some precision to an allegation which, 
without it, would be wholly indefinite as to time. It seems 
to have been introduced under a notion, which may very well 
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bave been suggested by the words of the seventh section of 
the Act of 1788, that a fraudulent assignment as well as an 
undue preference was required to be within three months of 
the confinement. This notion has been corrected by decisions, 
Gfray vs. Schrceder, 2 Strob. 189. 

Leave to amend has not been asked on the part of the 
plaintiff. It would be unreasonable to grant such leave 
after a verdict upon the issues joined. Benlley vs. Pope, 2 
McMul. 58. It would be no less so to set aside a verdict, 
which is a just response to the questions submitted, because 
the evidence shows that a dijQferent verdict might have been 
rendered if another question had been submitted. 

The motion is dismissed. 

DuNKiN, C. J., and Inglis, A. J., concurred. 
Motion dismissed. 
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The Statb vs. Wesley Whitman. 
Practice — Excusing Juror — Polling Jury — New Trial. 

Whether a Juror shall be excused Is a matter of discretion with the Circuit 

Judge, and from the time he is excused he ceases to be a juror, and 

cannot be recalled. 
Excusing a juror should always be done publicly in open Court. The time 

when and the reason why should be put in writing and left with the 

Clerk,, and the fact should be entered on the minutes. 
Whether, in a capital case, the prisoner shall be allowed to haye the jury 

polled, is a matter of discretion with the Circuit Judge. 
Where the guilt of the prisoner is clear, it is no ground for a new trial 

that no motiye to the commission of the act, a premeditated murder, 

appears. 

BEFORE ALDRIOH, J., AT NEWBERRY, FALL TERM, 1866. 

The prisoner was arraigned on Tuesday, October 16th, 
1866; and put upon his trial the next day, on an indictment 
for the murder of Lewis Cureton, freedman. 

On the first day of the term certain of the petit jurors had 
been excused by the presiding Judge, and the prisoner in ex- 
ercising his right of challenge, having exl^^usted the panel, 
moved that the excused jurors be sent for. This was refused. 
One of the excused jurors was called as a talesman, and ob- 
jected to by the prisoner. This exhausted his challenges, 
and the jury was made up by swearing the next talesman. 

The evidence was that the prisoner, who had resided in the 
neighborhood but a short time, lived in Edgefield District, at 
the house of one Polly Berry, whose daughter he had recently 
married. This was across the Saluda river, and about seven 
miles from the residence of the deceased. 

On Wednesday, the 1st August, 1866, a white man, a 
stranger to all the witnesses to the fact> came to the residence 
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of the deceased about ten o^clock in the morning, and asked 
for water. This was handed to him, and, having drank it, he 
requested the deceased to walk off with hiip. The deceased 
complied with his request, and they had proceeded but a few 
paces when the prisoner shot the deceased in his back with a 
pistol, killing him almost instantly. Witnesses who knew 
the prisoner testified that they had seen him that morning 
going in the direction of Cureton's, and those who were pres- 
ent when the murder was committed all swore that he was the 
man who did the deed. According to the evidence for the 
prosecution, the prisoner and the deceased were entire 
strangers ; the former had, that morning, walked rapidly a 
distance of about seven miles, as if for the purpose of com- 
mitting the act, crossed a river on the way, and then had de- 
liberately shot and killed the deceased without any apparent 
motive. 

Polly Berry testified that the prisoner was at home, at her 
residence, on the morning and at the time the murder was 
committed. 

" In presenting the case to the jury,'* says the presiding 
Judge, in his report, *' I arranged the testimony so as to fully 
present the facts both for and against the prisoner, and left it 
to the jury to decide. They found him guilty. When a poll 
of the jury was demanded, I asked for a reason, which the 
counsel declined to give. The verdict was received and the 
formula as laid down in Miller strictly adhered to. I ruled, 
that unless it appeared to the Court there was some irregu- 
larity, or some reason to induce the Court to suppose the ver- 
dict was not the unanimous verdict of the jury, I would not 
impeach it, by ordering the jury to be polled." 

The prisoner appealed, and now moved this Court for a 
new trial, on the grounds : 

1. Because when the prisoner had run through the list of 
jurors present without having exhausted the challenges to 
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which hy law he was entitled, his motion to have excused 
jurors called, to ascertain the possibility and propriety of 
their attendance, with a view to have them presented to the 
defendant for his acceptance or rejection, should have been 
granted. 

2. Because the evidence was conflicting, and that for the 
prosecution being of such a character as to create reasonable 
doubt and uncertainty, was insufficient to sustain the verdict 
of guilty. 

8. Because the defendant demanded a poU of the jury when 
the verdict of guilty was rendered, and was refused unless he 
could show " some reason" to sustain the demand. 

Baxter, for appellant. 

Fair, solicitor, contra. 

The opinion of the Court was delivered by 

Wardlaw, J. There must necessarily be somewhere a 
power to excuse jurors. It has been long exercised by the 
Judge presiding on the circuit, and his discretion in the ex- 
ercise of it could not be beneficially controlled. When a 
juror has been excused, he is no longer in attendance as a 
juror ; his name should not appear in a copy of the panel, 
and he must be treated as though he had never been drawn. 
Any surprise to those who desire to exercise with care the 
right of peremptory challenge may be guarded against by 
inquiries concerning excuses, and attention to those who an- 
swer when the panel is called over before a trial commences. 
We have no information concerning the particular excuses 
which were admitted in this case, and no doubt that the dis- 
cretion of the Judge was judiciously exercised ; but we avail 
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ourselves of the occasioii to suggest the importance of uniform 
practice on this and some other subjects of discretion amongst 
the various Circuit Judges. Some written memorial of the 
fact that a juror is excused, the time when, and the general 
reason why, should always be left with the Clerk : ordinarily 
no more expedient form can be adopted than the Judge's 
requiring an affidavit of the excuse, and writing thereon his 
order excusing the juror, with the date. Whatever is done 
should be done publicly in open Court ; and upon the minutes 
of the Court should appear the fact that a particular juror 
was excused, entered at the proper time. In this case, it may 
well have been that the reason upon which a juror was ex- 
cused Monday, was no longer operative when the same person 
was drawn as one of the tales Wednesday. The other excused 
juror was as much beyond the prisoner's reach as any other 
man in the tales-hox whose name had never been drawn. 

In the case of The State vs. Wise & Johnson, 7 Rich. 412, the 
right of a defendant, in a capital case, to demand the polling 
of the jury was denied after full argument, and to that de- 
cision we adhere. The point with reference to a misdemeanor 
was settled in the same way so early as 1822, in the case of 
The State vs. Allen, 1 McC. 525. The subsequent case of The 
State vs. Harden, 1 Bail. 8, did no more than declare that 
where want of unanimity amongst the jurors was ascertained 
by polling or otherwise, the verdict was null. The Court 
must be satisfied that the verdict has the assent of all twelve 
jurors, and in its discretion may direct polling, but the regu- 
lar form practised in cases of felony and pursued in this case 
— "This is your verdict: so say ye all" — if due solemnity 
be observed, and that is rarely if ever wanting in capital 
cases, makes it inexpedient that those who, by silence, have 
declared acquiescence, should be subjected to a proceeding 
which would be torturing to the timid, and might give occa- 
sion for abuses by overawing arts or disorder. 

A patient hearing and careful examination have been given 
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to the case of the defendant. The Court is constrained to 
express its entire concurrence with the opinion which the 
jury have declared by its verdict. The motive of the de- 
fendant does not appear from the evidence, but his guilt of 
the premeditated murder of the victim of his violence is so 
manifest that we are left to conjecture such motive as might 
induce him to the commission of the atrocious act. 
The motion is dismissed. 

DUNKIN, C. J., and Inglis, A. J., concurred. 

Motion dismissed. 
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Chables L. Guilleaums vs. G. C. Miller. 
Practice — Appeal — Stay Law. 

The efficacy of an order on circuit setting aside a writ is not suspended, so 
as to restore the pendency of the action, by a mere notice of appeal, 
where the appeal is afterwards abandoned. 

Failure to docket an appeal is equiyalent to an abandonment, or dismlsaal 
of the appeal. 

An affidavit that defendant intendt to abscond is not a compliance with 
the requirement of the second section of the Act of 1861, commonly 
called the Stay Law, that there should be an affidavit that defendant 
is about to abscond. 

BEFORE GLOVER, J., AT CHARLESTON, APRIL TERM, 1866. 

The report of his Honor, the presiding Judge, is as follows: 

" The plaintiff sued out of the Court of Common Pleas for 
Charleston District a writ in assumpsit against the defendant, 
which was entered in the Sheriff's office, April 4, 1866. At- 
tached to the writ was the plaintiff's affidavit, stating the de- 
fendant's indebtedness, and concluding as follows : ' That the 
said Miller intends to depart from the State, and to abscond, 
carrying with him his property, without satisfying deponent's 
claim and with intent to defraud him.' In compliance with 
the second section of the ^Act to extend relief to debtors and 
to prevent the sacrifice of property at public sales,' the Sheriff 
served a copy of said writ on the defendant April 4, 1866, 
who enterea into bond as required by the ^ct. 

" The defendant now moves to set aside the service of said 
writ and to cancel the bond, on the ground that the allega- 
tions of the plaintiff, in the affidavit filed by the Clerk, are 
unfounded in fact 

''He also pleads in abatement of the writ, 'because before 
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the said writ was issued, to wit, March 5, 1856, the plaintiflF 
had issued a writ in foreign attachment, against the defendant,, 
out of the Court of Common Pleas for Anderson District, in a 
plea of trespass on the case for the non-performance of the 
same identical promises and undertakings in the said writ in 
this present suit mentioned,' etc., 'and that the said former 
suit was depending in the said Court at the time of the issuing 
of the writ in the present suit/ etc. To this plea the plaintiff 
replied that 'at the time of the issuing of th^ writ in this case, 
the writ in foreign attachment had been set aside bj order of 
this Court, and that the said writ of foreign attachment was 
not depending at the time of the issuing of the writ in this 
case.' The defendant rejoined, admitting that said suit had 
been set aside ; but alleging that the plaintiff had appealed 
from the judgment of the Court ordering said writ to be set 
aside, and that said suit is now still depending in Anderson 
District. By his surrejoinder the plaintiff insists that the 
order setting aside the writ in foreign attachment was not 
suspended bj the notice of appeal, etc., upon which the de- 
fendant demurred and the plaintiff joined in demurrer. 

'/ In support of his motion to set aside the service of the 
writ, and to cancel his bond, the defendant submitted sundry 
affidavits, disproving his alleged intention to abscond and to 
remove his property ; but I do not propose to decide the 
question of veracity raised by the several affidavits ; for, con- 
ceding the truth of the plaintiff's affidavit, on which the de- 
fendant was arrested and gave bond, I apprehend that the 
primary inquiry is, has the plaintiff complied with the second 
section of the Act of 1861, which provides that, before service 
of mesne process, the creditor shall make affidavit * that such 
debtor has absconded, or is about to abscond, or that he is 
removing or is about to remove his property beyond the 
limits of this State, or is fraudulently disposing of the same.' 
The plaintiff swears 'that said Miller intends to depart from 
the State, and to abscond, carrying with him his property, 
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without satisfying deponent's claim, and with intent to defraud 
him.' The benefit of the Act is withheld from fraudulent 
debtors, and what constitutes fraudulent conduct is specified in 
the second section, which the plaintiff must show by afSidavit ; 
and although it is generally safer to adopt the language used, 
especially when the party claims the benefit of an exception, 
yet if the words in this affidavit had expressed clearly, by 
equivalent words, what the Legislature meant, the substitution 
— ^as conceal, for abscond — might not affect the sufficiency of 
the affidavit. The creditor is required to show that his debtor 
has absconded or is about to abscond, or that he is removing 
or is about to remove, etc. The plaintiff's affidavit alleges 
that he intends to depart from the State and to abscond, etc. 
The word about, used in connection with the performance of 
an act, expresses strongly the present purpose of fulfilment, 
and in that sense the Legislature employs it ; but intend merely 
imports an inclination to do an act, the performance of which, 
depending on circumstances, implies no fixed design. The 
words are certainly not synonymous in the connection in 
which they are used, and the substitution of ivUend is not a 
compliance with the act. Judging from the tenor of the affi- 
davits submitted, it may be inferred that the plaintiff, from the 
indications furnished by the defendant's conduct, could not 
safely conform to the language of the Act, and therefore he 
uses such terms as he, with truth, could employ. I am of 
opinion that the plaintiff's affidavits did not authorize either 
the service of the writ or the arrest of the defendant, and his 
motion to set aside the service of the writ and to cancel his 
bond is therefore granted. 

"As to the plea in abatement of the plaintiff's writ: there 
is no doubt that where two actions are pending in the same 
Court, between the same parties and for the same cause, the 
regular course is to plead in abatement. Here the question 
raised by the demurrer to the plaintiff's surrejoinder isf, 
Were two actions pending ? or, Can a plaintiff, pending an ap- 
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peal, commence a second action? Tt was argued, that the 
order setting aside the writ in attachment is final and is the 
legal termination of the attachment, and that the appeal does 
not operate as a supersedeas. The 64th rule of Court permits 
the appellee *to enter up his judgment and lodge his execu- 
tion to bind property ; but if the motion in the Appeal Court 
be sustained, then the judgment and execution shall be wholly 
set aside.' Where notices and briefs have been served and 
the cause has been docketed, it has been decided that ' the 
opposite party is not at liberty to proceed in the Circuit 
Court until that motion is disposed of;' Tongue vs. Qist, 1 
N. & McC. 110; and in Trimmier vs. Trail, 2 Bail. 480. it is 
said that the effect of an appeal, in restoring a case to its for- 
mer status, is provisional. The judgment entered up under 
this rule of Court cannot be regarded as absolutely complete ; 
but, as was said, arguendo^ in Denoon vs. O^Hara, 1 Brev. B. 
500, it is conditional, and becomes conclusive when the appeal 
is abandoned or dismissed; having then the eflFect of a judg- 
ment entered up nunc pro tunc. Such a j udgment gives a qual- 
ified lien on the property, and, thereby, aflfbrds the same pro- 
tection against the abuse of the right of appeal as is afforded 
in England by the statutes requiring bail on writs of error. 
In such case, I apprehend that the appeal and the writ of 
error supersede any final action on the judgment. The cases 
referred to from Johnson's C. Reports were decided on princi- 
ples long recognized by, and peculiar to. Courts of Equity, 
which exercise a discretion in determining how far an appeal 
shall supersede all other proceedings, and they exercise the 
power by imposing terms on the appellant. ' The Court ex- 
ercises its discretion so far only as to prevent pending injury 
or actual abuse by the intermediate delay. It permits no 
proceeding, after an appeal, except in special cases founded 
on the reason and necessity of the thing.' Biggs vs. Murray, 
3 John. Ch. 160. In ^ngland, both in Courts of Equity and 
the House of Lords, appeals do not stay proceedings without 

VOL. XIV. — 9 
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an order for that purpose, and this practice is said to have 
been for a long course of years. 15 Ves. 183. It was on the au- 
thority of Rigg and Murray ^ and the well-settled practice of the 
Court of Equity, that it was held, in Pell vs. Ball, 1 Eich. Eq. 
861, that an appeal does not suspend the execution of a decree. 
In Courts of Law, a writ of error may or may not operate as 
supersedeas, depending on the bona fides with which it is prose- 
cuted ; where it is manifestly for delay, it shall not supersede ; 
and the discretion, exercised by Law Courts in England in 
cases of writs of error, may, in this country, in the analogous 
cases of appeal, be exercised by our Judges in affording a 
remedy by motion, instead of leaving a party to plead the 
pendency of the former action. But this is a plea in abate- 
ment of the writ, and not a motion addressed to the discretion 
of the Court ; and there are cases in our reports where the 
same question, raised by the demurrer in this case, was con- 
sidered. In JDavis vs. Hunt, 2 Bail. 412, the only point de- 
termined, pertinent to this inquiry, was that, to sustain a plea 
of the pendency of a former suit for the same cause, the parties 
must be the same. It may, therefore, be inferred that the 
plea would have been sustained, if the parties had been the 
same, although the former suit was in equity. The report in 
the next case {Trimmier vs. Trail, 2 Bail. 480) states * that the 
defendant pleaded in abatement another suit for the same 
cause, pending at the commencement of the present action. 
It appeared, however, that a nonsuit had been ordered in the 
former action, prior to the issuing of the writ in this case ; 
and it was only an appeal from the order of nonsuit which 
was pending at the commencement of this action, and that 
this appeal had since been abandoned.' The Circuit Judge 
overruled the plea, and his judgment was sustained. ^ This 
case was distinguishable because the appeal had been aban- 
doned, and, consequently, the order of the Circuit Court was 
a final adjudication. Cordray vs. Barnes, 8 Rich. 281, was de- 
cided at the succeeding term of the Court. In that case, a 
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noDsuit had been ordered in an action of slander ; and, pend- 
ing an appeal bj the plaintiff to set aside the nonsuit, he 
died. The defendant proceeded, by sou facias, against the 
administrators of the deceased plaintiff for costs ; and it was 
held that the defendant was entitled to his judgment on the 
nonsuit and execution for his costs. This was a personal 
action, and did not survive ; actio personalis moriier cum per- 
sona ; and the dismissing of his appeal, or the abandoning of 
it, could not have more effectually disposed of the plaintiff's 
case, than did his death pending the appeal. Like the case of 
Trimmier vs. Trail, which ruled this, there was really no 
appeal pending when the judgment of the Circuit Court was 
enforced. O'Neall, J., in the former, and Earle, J., in the 
latter case, do hold that the principle was the same, whether 
the appeal was pending or not. With all due respect for such 
high authority, I doubt if a well-considered case be found, at 
law, (except, perhaps, where the appeal is palpably for delay,) 
where a plea, in abatement of a second writ, brought in the 
same Court, between the same parties, for the same cause, 
pending an appeal, has been overruled. The next case, in 
the order of time, is Pinckney vs. Henegan <k Jones, 2 Strob. 250. 
A mandamus was awarded, commanding the defendants, public 
officers, to give to relator free access to, and the use of, certain 
records under their official control. On refusal of the defend- 
ants to obey the mandamus, a rule was served to show cause 
why an attachment should not issue against them ; and on the 
return of the rule, the cause shown was, that the defendants 
had appealed from the order awarding a mandamus. The 
Court, therefore, ordered a peremptory mandamus ; and, on 
appeal, it was held, that an order, directing a mandamus, 
should be executed pending the appeal, and that the appeal 
was not a supersedeas. It may be remarked, that the two 
cases relied upon by O'Neall, J., delivering the opinion of 
the Appeal Court, were decided in equity and in the House 
of Lords, where the practice has long obtained. But the 
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question was not raised in this case, whether a second action 
may be brought pending an appeal from the judgment of the 
Court on the first. It was whether an order of the Court should 
be executed pending an appeal from that order, as in Cordray 
vs. Barnes, and in most of the cases referred to in the Court of 
Equity; and it may be that in that class of cases, the judg- 
ment of the Court will yield no fruit, if an appeal shall 
operate as a supersedeas. In the language of Baron Parke, 
{Chamberlayne vs. O-reen, 9 Mees. & W. 290,) the defendant, in 
this case, asks to be relieved ' from the consequences of two 
remedies for the same debt being pursued at the same time.' 
If parties may, ad libitum, bring suits pending an appeal, 
there would be no end to their multiplicity. Ordinarily, 
leave is obtained to discontinue before a second action is 
commenced ; certainly, a party should be compelled to elect, 
or the subsequent action should abate. The abating of a 
writ, by the plea of the pendency of another action, may 
sometimes work great injury, and this case will furnish an 
instance. Should the plaintiff's appeal be abandoned or dis- 
missed, and, in the mean time, the defendant, with his prop- 
erty, should remove beyond the jurisdiction of the Court, 
there would be no remedy. But, per contra, if the appeal 
should be sustained, the defendant would be harassed by two 
actions for the same debt. To obviate this, the Court must, 
in the exercise of a judicial discretion, so form their practice 
and control their process as to promote, and not defeat, the 
ends of justice. This might be accomplished by making the 
decision, on the plea in abatement, await the event of the 
appeal. But» as the defendant's motion to set aside the plain- 
tiff's writ^ for a defect in the writ, is granted, such a course is 
unnecessary. It is not, however, without doubt that judg- 
ment on the demurrer is awarded to the defendant." 

The plaintiff appealed, and now moved this Court to re- 
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verse the decision setting aside the service of the writ in this 
case, upon the grounds : 

1. Because his Honor has erred in deciding that the words 
used in plaintiff's aflSdavit are not suflScient, under the second 
section of the Act of 1861, to maintain his writ, and to take 
and hold the body of the defendant ; whereas it is submitted 
that the language of the affidavit is within the letter and 
spirit of the Act, and sets forth all that was contemplated and 
intended by the law. 

2. That so much of the Act of 1861, "to extend relief to 
debtors, and prevent the sacrifice of property at public sales," 
commonly known as the Stay Law, as prevents the suing out 
of mesne or final process in causes ex contractu, having been 
declared unconstitutional, the same is void ab initio, and there 
was nothing to stop the service of the writ; while an ordi- 
nary affidavit of the debt would have sufficed to maintain 
plaintiff's action and take the body of the defendant. 

And the plaintiff also appealed from the order of his Honor, 
the Judge, awarding judgment to the defendant upon the de- 
murrer, upon the following grounds : 

. 1. Because he has erred in ruling that a suit of foreign 
attachment pending in another district, and to which the de- 
fendant has not put in special bail, nor appeared by warrant 
of attorney, is properly pleadable in a suit in personam for 
the same cause. The object of foreign attachment being to 
compel the absent debtor's appearance, the object is not com- 
plied with until special bail has been entered ; and until spe- 
cial bail given, the plaintiff has the right to pursue his remedy 
against the person of his debtor. 

2. Because there was no writ of foreign attachment pending 
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in Anderson District for the same cause and at the same time 
that the present suit in this case was begun. 

8. Because the writ of foreign attachment; sued out in 
Anderson District at the suit of the same plaintiff, was dis- 
solved and set aside by order of Judge Moses, and its efficacy, 
by virtue of said order, ended. 

4. That a simple notice to defendant's counsel, of appeal 
from Judge Moses' order, did not work a supersedeas of it ; 
and said order stood the same as if no notice of appeal had 
been given. 

5. That an appeal cannot be judicially taken notice of until 
the brief in the case has been made out and served, and the 
case regularly docketed, pursuant to the tenth rule of Court ; 
whereas in this case no brief was served, and the appeal never 
docketed. 

6. That the decision of his Honor, Judge Glover, is in other 
respects erroneous, and contrary to law and sound justice. 

0' Connor f Porter, for appellant. 

McCready, contra. 

The opinion of the Court was delivered by 

Wardlaw, J. In the case commenced in Anderson District 
by writ of attachment, an order was made at Anderson, in 
open Court, at March Term last, by Judge Moses, by which "the 
writ was set aside " on a ground set forth in the order. This 
order was a judicial act instantly operative. Notice of appeal 
from it was given, and if the appeal had been prosecuted and 
been successful, the order would have been reversed, and the 
case would have been restored to the state it was in immedi- 
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ately before the order was granted. If the appeal had been 
prosecuted and had failed, the motion made by it would have 
been dismissed, and the order would have continue^ effective. 
The neglect to docket the appeal at the sitting of the Court 
of Appeals next after the notice, was in effect an abandonment 
of it equivalent to its dismissal. Tongue vs. Gist, 1 N. & McC. 
110. The order was in its nature executed and final, requiring 
no further process or action on the part of the defendant. It is 
now availing, and to hold that it has not been so ever since it 
was made, would be holding that a party may at his pleasure 
suspend an order of Court until the next sitting of the Court 
of Appeals, and that then somehow, without confirmation of 
the order or formal removal of the suspension, efficacy may be 
restored to the order by neglect of the party who had arrested 
it. We desire not to enter now into a consideration of the 
general effect of notice of appeal, nor to attempt a distinction 
between the cases, if any, in which the notice operates as a 
supersedeas and other cases in which it does not. See Pell 
vs. Ball, 1 Eich. Eq. 861. It is enough in this case to notice 
its exact similarity to the case of Trimmer and Trail, 2 Bail. 
483, and conformably thereto to perceive that no other suit 
was pending when the suit in Charleston was commenced. 

We are brought to the examination of the plaintiff's affi- 
davit. The Act of 1861, commonly known as the Stay Law, 
13 Stat. 18, was continued by successive enactments year 
after year, and was of force when the contract sued in this 
case was entered into, and when this suit was commenced. 
The general provision of the Act made unlawful the service 
or execution of any process mesne or final; a special 
exception is admitted by the second section, which requires, 
amongst other things, an affidavit that the debtor ''has 
absconded or is about 'to abscond, or is removing or is 
about to remove his property jbeyond the limits of this 
State, or is fraudulently disposing of the same." He who 
would entitle himself to the peculiar privilege granted by the 
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exception must conform strictly to its requirements. The 
plaintiff swears that " said Miller intends to depart from the 
State, and to abscond, carrying with him his property, with- 
out satisfying deponent's claim, with intent to defraud him." 
Now here is a very distinct imputation to the defendant of a 
fraudulent purpose : there is, moreover, a near approach to the 
averment of two of the several conditions, any one of which 
would serve, that he '* is about to abscond," or that " he is 
about to remove his property beyond the limits of the State." 
But there is insufficiency to the extent of the diflference 
between about and intend. About, as used in the Act, implies 
either being engaged in, or being on the verge or point of, an 
act ; but intend conveys only the idea of purpose, the execu- 
tion of which may be designed at a time indefinitely future. 
This defendant may have intended to leave the State with his 
property at the end of the year, and may have declared this 
purpose and with it his determination to defraud the plaintiff; 
but all this set forth would not come up to the requirements of 
the Act. 

The affidavit in this case is somewhat like that in the case 
of Barry vs. Iseman, in which at this term the Court of Errors 
held the Stay Law to be constitutional with respect to contracts 
entered into since its enactment. There the distinction 
between about and intend was influential, and here the in- 
sufficiency of an affidavit less objectionable than the one there 
coBsidered must rest upon that distinction. 

The orders made by the Circuit Judge meet the approbation 
of this Court, as do most of the observations he has made 
concerning theni; 

The motions are dismissed. 

DuNKiN, C. J., and Inglis, A. J., tjoncurred. 

t 
Motions dismissed. 
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H. M. Babby v8, M. Iseman akd othebs. 

Constitutional Law — ImpaiHng Obligation of Contracts — Stay 
Law — Practice. 

The Act of 1861, commonly called the Stay Law, is constitutional and 
hinding so far as it relates to future contracts made within the State, and 
to be executed within it. 

The constitutional provision that *'no State shall pass any law im^yiring 
the obligation of contracts'* does not apply to a law affecting contracts 
made after the passage of the Act. 

An Act of the Legislature may be unconstitutional so far as it affects con- 
tracts already made, and constitutional as to those to be made. 

An affidavit that defendants *^ intend to remove from the limits of this 
State, and that the cotton aforesaid is being fraudulently disposed of,** 
is not sufficient, under the second section of the Act of 1861, to authorize 
an order that defendants be held to bail. 

An action of covenant is an action **for the collection of money,** and is, 
therefore, withm the Act of 1861. 

BEFORE MUNRO, J., AT MARION, SPRING TERM, im. 

The report of his Honor, the presiding Judge, fe as follows : 
** This was a motion to set aside a bail-writ, and to enter an 
exorieretur on the bail-bond, founded upon an affidavit made 
by the plaintiff's attorney, and an order for bail by the Clerk 
of the Court, in the sum of fifty thousand dollars, to recover 
damages for a breach of covenant upon the alleged failure of 
the defendants to deliver two hundred bales of cotton. 
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"The grounds relied on were these: 1st. That the facts de- 
posed to in the affidavit are insufficient to bring the plaintiff's 
case within the provision of the Act of the Legislature passed 
in 1861 commonly known as the Stay Law. 

" 2. Failing in this, then that the damages are excessive and 
ought to be reduced. 

'* That portion of the affidavit which claims to bring the 
case within the second section of the Act in question, is in 
these words : 

'* ' Deponent further says, that he has been informed and 
believes, that the said M. Iseman, I. Iseman, and G. Richards, 
intend to remove from the limits of this State, and that the 
cotton aforesaid is being fraudulently disposed of.' 

"The second section of the Act of 1861 is in these words: 
' That if the plaintiff in such mesne or final process, or his 
agent, or attorney-at-law, shall make affidavit before some one 
of the Clerks of the Court of Common Pleas and General Ses- 
sions of this State, that his debtor has absconded or is about 
to abscond, or that such debtor is removing or is about to 
remove his property beyond the limits of this State, or is 
fraudulently disposing of the same.' 

" While, it was the manifest design of the framers of the 
foregoing Act to prevent the sacrifice of the property of 
debtors under legal process, it was equally their design to 
protect the rights of creditors against the fraudulent devices 
of the former. But to entitle the creditor to the benefit of 
the exceptions in the Act, he must bring himself strictly 
within its provisions. The language of the affidavit in refer- 
ence to the persons of the defendants is, ' that he has reason 
to believe that, they intend to remove from the limits of this 
State ;' and this, it was insisted, is equivalent in meaning to the 
language employed in the Act, namely, ' is about to abscond.' 
To every act of extradition, with the view to a legitimate 
object, I take it, the terms ' remove ' or ' has removed ' are 
strictly applicable. But when the act is prompted by fraud 
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or turpitude — as, for instance, in the case of a fugitive from 
justice, or a fugitive creditor, in order to elude the payment 
of his debts — the terms abscond or has absconded are equally 
appropriate, and this I apprehend is the sense in which these 
terms were employed by the authors of the Act. 

" But again, instead of the word 'about' the word 'intend' 
is used in the affidavit. While the word ' intend ' is entirely 
too vague and indefinite upon which to predicate a well- 
founded apprehension, the word ' about,' especially when used 
in a positive sense, is the very reverse, and is equivalent to 
saying, is either preparing, or is making preparation to abscond. 

" So much for that portion of the affidavit that refers to the 
conduct of the defendants themselves. Let us now see how 
it stands in reference to the disposition of their property. 
The language of the Act is, either 'that such debtor is re- 
moving or is about to remove his property, or is fraudulently 
disposing of the same.' Whereas the language of the affi- 
davit is, 'and that the cotton aforesaid is being fraudulently 
disposed of.' It was conceded that the defendants are citizens 
of this State, are pretty extensively engaged in trade, and 
possessed of considerable property, real and personal; and 
here it may also be proper to state, that it was conceded the 
plaintiff is a citizen of North Carolina. 

"It is very clear that the contract between the plaintiff 
and the defendants remained purely executory, and upon 
the defendants' failure to comply with the terms, the 
only remedy that remained to the plaintiff was an action for 
damages. 

" The title to the cotton never having been divested out of 
the defendants, their right to dispose of it, provided it was not 
done to defraud their creditors, was undoubted. It is not the 
sale by a debtor of a particular species of property, nor of 
a particular amount or quantity, that will open the door to 
all his creditors under the Act, for once it is open to one 
it is open to all ; if this were so, then would the sale of a 
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horse, a bale of merchandise, nay, a single bale of cotton, or 
even something of less value, suffice. 

" So narrow a construction of the Act would be to render 
its provisions entirely nugatory. According to my construc- 
tion of the Act, then, there must be on the part of the debtor 
the manifestation of a fraudulent disposition to dispose of his 
property in general, in order to defeat the claims of his credit- 
ors. Entertaining these views, I granted the defendants' motion. 

" As regards the second ground, I sustained the constitu- 
tionality of the law without intending to commit myself to 
either view of that important question. The question raised 
by the third ground of appeal was not brought to my notice 
in the argument." 

State op South Carolina, Marion District : 

Personally appeared before me, Asa L. Evans, attorney for 
Horace M. Barry, and on oath deposes that M. Iseman, I. Ise- 
man, and G. Richards did, on the 9th day of October, 1865, 
make an indenture with Horace M. Barry to sell and deliver 
to him, the said Horace M. Barry, two hundred bales cotton, 
more or less, at thirty -three cents per pound ; and that they, 
the said M. Iseman, I. Iseman, and G. Richards have failed 
and do positively refuse to keep said covenant with the said 
Horace M. Barry, to bis damage fifty thousand dollars. De- 
ponent further says, that he has been informed, and has reason 
to believe, that the said M. Iseman, I. Iseman, and G. Richards 
intend to remove from the limits of this State, and that the 
cotton aforesaid is being fraudulently disposed of 
(Signed) A. L. EVANS, 

Attorney for Horace M. Barry, 
Sworn to before me, this 7th Novem- 
ber, 1866. 

T. C. Moody, 

C'lk and Ex. Officio MagH. 
Writ— '* Lodged 7th November, 1865." 
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Clerk's order. — " The Sheriff will take good and sufficient 
bail in the sum of fifty thousand dollars. See afiidavit an* 
nexed." 

Copy of the affidavit and notice as required by the second 
and third sections A. A. December 21, 1861, was personally 
served on each defendant 7th November, 1865. 

Sheriff's return. — " Arrested parties each gave bond 
November 20, 1865." 

Bond dated November 20, 1865, and is payable to the act- 
ing Sheriff — a common bail-bond. 

The plaintiff appealed, and moved the Court of Appeals to 
reverse the decision of his Honor, Judge Munro, on the 
grounds : 

1. Because the affidavit was sufficient in law. 

2. Because the Act of December 21, 1861, commonly called 
the Stay Law, is unconstitutional ; but, if constitutional, the 
plaintiff, a foreigner, is not deprived of his action thereby. 

8. Because the action sounding in damages is not included 
in the provisions of the said law. 

Spain, for appellant. 
Harlee Sellers, contra. 

This case was referred to the Court of Errors, and was 
heard in that Court in May, 1866, with the case of The Slate 
vs. Carew, 13 Rich. 498. It was kept under consideration 
until the present term, when 

The opinion of the Court was delivered by 

MuNRO, J. In the cases of The State vs. Carew^ Sheriff, 
and Sharlock vs. Rivera, decided at the May Term of this 
Court, and reported in IS Rich. 498, it was held that the 
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Act of 1861, and known as the " Stay Law," so far as it 
was intended to apply to contracts made antecedent to its 
enactment, was void, because of its repugnancy to that pro- 
vision of the Constitution of the United States, as also of this 
State, which prohibits the State from passing laws impairing 
the obligation of contracts. This case was also argued at the 
same time, but has been held under advisement until the 
present term, so th:it I now proceed to announce the judg- 
ment of the Court therein. 

In the cases of The State vs. Carew and Sharlock vs. Bivers, 
the contracts, as we have seen, were entered into prior to the 
passage of the Act of 1861, while in this case the contract 
was made some considerable time subsequent to its enactment; 
so that the main question made by the grounds of appeal, and 
the one I propose first to consider, is, whether the constitu- 
tional provision in question applies to future as well as to 
antecedent contracts. 

There can be no doubt but that the power to regulate civil 
contracts resides in every government of laws, and but for 
the constitutional provision which interdicts the States from 
passing any laws impairing their obligation, their authority 
over every description of contracts would have been wholly un- 
restricted. So that the question recurs. Does the constitutional 
inhibition extend to all contracts without regard to the time 
of their execution ? or is it restricted to a particular class of 
contracts, namely, such contracts as were in existence at the 
passage of the law ? In other words, does the validity of the 
State law depend upon the fact whether the contract precedes 
or succeeds the law in point of date ? 

But before proceeding farther on this branch of tha case, 
there is a preliminary question it is proper should first be 
disposed of, namely, whether the effect of the decision in the 
cases of The Stale vs. Oarew and Sharlock vs. Bivers was to 
render the Act of 1861 void ab initio ; in other words, may a 
law be constitutional in part, and in part unconstitutional ? 
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In Ogden vs. Saunders, 12 Wheat. 295, Thompson, Justice, 
says : " It was not denied in the argument, and, I presume, 
cannot be, that a law may be unconstitutional and, of course, 
void so far as it has a retrospective application to past con- 
tracts, and vaiid as applied prospectively to future contracts." 
And Trim.ble, Justice, in the same case, at page 813, said : 
"A law may be constitutional in part, and in part unconstitu- 
tional." And in Ooulding vs. Prince, Wash. 0. C. R., page 
, Washington, Justice, remarks: "It may be proper to 
premise that a law may be unconstitutional, and of course 
void, in relation to particular cases, and yet valid to all intents 
and purposes in its application to other cases, but varying 
from the former in particular circumstances." In Tupper vs. 
McOin, 3 Gray, 82, it is said: "When a statute has been 
passed by the Legislature under all the forms and sanctions 
required to the making of laws, some part of which is not 
within the competency of the legislative power, or is repug- 
nant to any provision of the Constitution, such part thereof 
shall be a<ljudged void and of no avail, while all other parts 
of the Act, not obnoxious to the same objection, will be held 
valid and have the force of law." See also Bank of Hamilton 
vs. Dudley^s lessee, 2 Peters, 626, and Sedgwick on Con. and 
Stat. Law, 489, where a summary of all the authorities on 
the subject will be found. 

I now propose to resume the consideration of the main 
question in the case — that is, whether the constitutional inhi- 
bition applies to future as well as to past contracts ? 

While it is very manifest that the Constitution itself fur- 
nishes no clue to the solution of this question, inasmuch as it 
mak^ no distinction whatever between past and future con- 
tracts, but simply declares, in general terms, that no State 
shall pass any law impairing their obligation ; it is, however, 
equally manifest that for more than half a century, in almost 
every instance wherein this clause of the Constitution has 
been drawn into controversy before the judicial tribunals of 
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the country, Federal or State, the distinction between these 
two classes of contracts has been aniformly recognized and 
acted upon. So that the rule in question may be said to be 
one of purely judicial interpretation; and while it restricts 
the constitutional provision to laws affecting antecedent con- 
tracts, it leaves future contracts to occupy the same position 
they did previous to the adoption of the Constitution — that is, 
subject to the control of the State governments. 

Whether this construction which has been placed upon the 
clause in question is in strict accordance with the intention 
of its authors, is a question that should no longer be regarded 
as ojpen to contestation, for, however debatable originally, after 
so long and so uniform an acquiescence in its correctness, and 
sustained as it is by a series of judicial adjudications, national 
as well as State, of almost unexampled unanimity, all the 
consideration should now be accorded to it that is due to an 
established principle of constitutional law. 

And I would here take leave to add, that but for this prin- 
ciple of confining the constitutional inhibition to laws affect- 
ing antecedent contracts, it would be utterly impossible to 
sustain the constitutionality of a single insolvent debtors law 
in the country in reference to posterior contracts. Once dis- 
card it as untenable, and eo instanti, you pronounce a sentence 
of condemnation upon the insolvent laws of every State in 
the Union. 

I now proceed to cite a few of the leading decisions, both 
Federal and State, involving a construction of the clause of 
the Constitution under consideration, in order that we may 
see the foundation upon which the distinction in question 
is made to rest, together with the arguments employed to 
sustain it. 

Among the first of the cases, if not the very first, involving 
a construction of the clause in question, that was brought 
before the Federal judiciary, was the case of ^txirgis vs. 
Croumingshieldj 4 Wheat. 122. This case came before the 
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Supreme Court of the United States in the year 1819 ; and 
one of the questions involved in it wa^ whether an insolvent 
law of the State of New York, enacted subsequent to the date 
of the contract upon which the action was founded, and under 
which the defendant had obtained his discharge, was void for 
its repugnancy to the constitutional provision in question ? 
And the Court held the law to be void, because of its mani- 
fest tendency to impair the obligation of the contract within 
the meaning of the constitutional provision. 

Prior to the decision of this case, it was generally supposed 
that the constitutional interdict" extended to all contracts, 
future as well as past ; and although the question, as to the 
distinction between these two classes of contracts, did not 
necessarily arise in the case, the Court, nevertheless, took oc- 
casion to announce a doctrine that has had no little influence 
upon the jurisprudence of the country, and from which the 
distinction between past and future contracts may be fairly 
deduced. The doctrine to which I allude will be found at 
page 208, and is in these words : " The Court is of opinion 
that> since the adoption of the Constitution of the United 
States, a State has authority to pass a bankrupt law, provided 
such law does not impair the obligation of contracts, within 
the meaning of the Constitution, and provided there be no 
Act of Congress in force, establishing a uniform system of 
bankruptcy, conflicting with such law." 

Now, if it be conceded that the States possess authority to 
pass bankrupt laws, so long as the power vested in Congress 
by the Constitution remains in a dormant state, and provided 
such laws do not impair the obligation of contracts within the 
meaning of the Constitution; and seeing that the effect of a 
bankrupt or insolvent law, acting upon antecedent contracts, 
is to impair their obligation, consequently is in direct conflict 
with the constitutional interdict ; unless future contracts are 
exempted from the constitutional prohibition, this conceded 
authority, on the part of the States, to pass bankrupt laws, 

VOL. XIV. — 10 
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would be worse than a mockery ; and for the very obvious 
reason, there would be nothing left for a State bankrupt or 
insojvent law to act upon. 

Some eight or ten years after the case of Sturges vs. Crown- 
inshield had been decided, this clause of the Constitution was 
again brought under review, before the same Court, in the 
case of Ogden vs. Saunders^ supra, and again subjected to an 
elaborate investigation ; and among other points there ruled, 
the following doctrine was maintained by a majority of the 
Court: that a State insolvent law, acting upon future con- 
tracts, was not in conflict with the constitutional provision. 
At page 804, Thompson, J., says : "The great principle asserted 
no doubt is, as laid down in Sturges vs. Crottminshteld, the in- 
violability of contracts ; and this principle is fufly maintained 
by confining the prohibition to laws affecting antecedent con- 
tracts" And in the more recent case of Bronson vs. Kemie, 
1 How. 811, Chief Justice Taney, in speaking of the Illinois 
statutes, remarks : " Mortgages, and mortgages are contracts, 
made since the passage of these laws, must undoubtedly be 
governed by them ; for every State has the power to prescribe 
the legal and equitable obligation of a contract to be made 
. and executed within its jurisdiction. It may exempt any 
property it thinks proper from sale for the payment of a 
debt ; and may impose such conditions and restrictions upon 
the creditor as its judgment and policy may dictate. And 
all future contracts would be subject to such provisions ; and 
they would be obligatory upon the parties in the Courts of 
the United States, as well as in the Courts of the States. We 
speak, of course, of contracts made and to be executed in the 
State." 

And here it may be well to note, that this exposition of the 
fundamental law is not without contemporaneous testimony to 
sustain it, as will be seen by reference to the celebrated ordi- 
nance for the government of the territory northwest of the 
Ohio river, passed by the old Congress, on the 18th of Jan- 
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nuTj, 1787, most of the members of which were also members 
of the Convention that framed the Constitution. By one of 
the fundamental articles, it is provided that, "in the joint 
prosecution of rights and property, it is understood and de- 
clared that no law ought ever to be made, or have force in 
the territory, that shall in any manner interfere with or affect 
private contracts or engagements, bona fide, and without fraud, 
previously made." So much for the Federal authorities on 
this branch of the case. I now propose to cite a few au- 
thorities from the State Courts, in order that we may see 
how the question has been treated by them. In Blanchard 
vs. Bussell, 18 Mass. R. 16, Parker, Chief Justice, said : " A law 
which is in force when a contract is made cannot be said to 
have the effect of impairing its obligation ; for the contract 
being made under the law, it is presumed to be made in refer- 
ence to it, and the parties to it are legally cognizant of it at 
the time. The contract in such cases is not impaired by the 
law, for the law is a part of the contract." ^ 

And, in a much more recent case, the same Court, in the 
case of Marsh vs. Pitman, 8 Gray, 562, after an elaborate 
review of all the authorities on the subject, Federal and State, 
announces the following doctrine : " That the power to pass a 
bankrupt law is not exclusive in Congress ; that the exercise 
of that power by the States, as to future contracts, does not 
impair their obligation." In Mather vs. Bush, 16 Johns. R. 
233 — a case, by the way, that was decided the same year (1819) 
that Sturges vs. Crovminshield was, and shortly after the judg- 
ment in that case had been announced — Spencer, Chief Justice, 
says : " That citizens of the same State, entering into contracts, 
are to be understood as making them in reference to the ex- 
isting laws ; that the contract shall be governed or modified 
by such laws ; and that where the discharge of an insolvent 
debtor is from a contract made subsequent to the passage of the 
law, such law is not in conflict with the constitutional inhibi- 
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tion." And in tbe same year (1819) our own case of Alex- 
ander vs. Oibson, 1 Nott & McC. 481, was decided, in which the 
same doctrine in reference to our insolvent laws is substan- 
tially announced. 

The eflFect of a discharge under our insolvent Acts, and 
which, by the way, partake much more of the nature of bank- 
rupt than of insolvent laws, is to discharge the debtor from 
all judgment and suing creditors, and such creditors as may 
be willing to accept a dividend of his estate. 

These authorities, to which many more might be added, are 
full and express to the point, that all contracts are to be un- 
derstood as being made in reference to the existing laws, and 
subject to such conditions and restrictions as the law-making 
department of the Government may see proper to impose 
upon the contracting parties ; and that such laws are in no 
respect repugnant to the constitutional provision in question. 

But, without pursuing the subject further, it is deemed 
sufficient to say, that of a bankrupt or insolvent law — either 
of which, as we have seen, intrinsically implies the complete 
nullification of almost every legal obligation to which the 
debtor is a party — while acting solely upon future contracts, 
does not infringe upon the constitutional inhibition. We 
may safely venture to hold that the Act under consideration, 
and known as the Stay Law, in its application to contracts of 
a similar description, is, to say the least of it, alike free from 
the charge of repugnancy to the constitutional interdict. 

And here it may be proper to notice what is stated, both 
in the circuit report and in one of the grounds of appeal, that 
at the time the contract was made the plaintiff was a citizen 
of another State. It is true that, upon the argument of the 
case, this ground was waived by the appellant's counsel. But, 
assuming it not to have been waived, seeing that the contract 
was made and was to have been executed in this State, it is 
clear, both upon principle and authority, that it could not 
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have availed the appellant. See Glay vs. Smithy 8 Peters, 411 ; 
Beits vs. Baglay, 12 Pick. 579. 

The remaining grounds of appeal may be considered to- 
gether : the first of which is, that the affidavit was sufficient to 
bring the case within the provisions of the Act of 1861 ; and 
the other is, that the action, being one sounding in damages, 
was not within the provisions of the Act. As regards the 
affidavit, it is enough to say that, in point of substance, it was 
wholly insufficient to bring the case within the second section 
of the Act, and was even more objectionable than was the 
affidavit in the case of Hagood vs. Fraser, 1 McOord, 511 ; and 
in regard to the remaining ground, the form of the action, the 
first section of the Act is in these words : " That it shall not 
be lawful for any officer of this State to serve or execute any 
mesne or final process of any of the Courts of this State for 
the collection of money." 

It is true that, technically speaking, the action of covenant, 
the form of action here, is an action to recover damages for 
the breach of a contract under seal. But what, it may be 
asked, shall be said of the action of assumpsit ? It, also, is an 
action to recover damages for the breach 'of a contract, not 
under seal, however, but one resting in parol. Now, if cove- 
nant must be excluded from the^provisions of the Act, because 
it is not an action "for the collection of money," but one 
sounding in damages, no good reason can be assigned why 
assumpsit should not also be excluded. 

The obvious effect of excluding both these forms of action 
would undoubtedly be to render the provisions of the Act 
utterly nugatory. 

But, we think, the construction contended for is wholly in- 
admissible ; for, in looking at the entire scope and tenor of 
the Act, and the objects it was designed to accomplish, we are 
satisfied the only forms of action that were intended to be 
excluded are actions arising ex delicto. 
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Upon the whole, we are of opinion, upon all the grounds, 
that the motion should be dismissed; and it is, accordingly, 
so ordered. 

DuNKiN, 0. J., Wabdlaw, Glovbr, Inglis, Moses, Daw- 
kins, and Aldbich, J. J., and Cabboll, Lssssne, and John- 
son, C. C, concurred. 

Motion dismissed. 
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The State vs. Nathan Garner. 
Larceny — Circuit Court — Jurisdiction. 

Indictment in the Circuit Court against a person of color for burglary, in 
entering, &c., on the night of the 4th October, 1866, and stealing, &c. 
Verdict, "guilty of larceny.'* Judgment arrested, the District Court 
haying, under the Act of September, 1866, exclusive Jurisdiction in all 
cases of larceny. 

The Circuit Court had Jurisdiction as to the charge of burglary, but not 
as to that of larceny. 

BEFORE MOSES, J., AT DARLINGTON, FALL TERM, 1866. 

The report of his Honor, the presiding Judge, is as follows : 

'* The defendant, with Bill Garner and Amos Garner, per- 
sons of color, were indicted for burglary in entering in the 
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night the house of James Garner, Jr., and stealing a certain 
quantity of seed cotton. 

" The jury charged with the trial returned a verdict of ' not 
guilty as to Bill and Amos Garner ; Nathan Garner guilty 
of larceny.' The counsel of Nathan Garner moved for his 
discharge on the ground that the prisoner was convicted in 
this Court of larceny, and the General Assembly of the State 
having by Act declared that the District Court shall have 
exclusive jurisdiction in all cases of larceny and other 
offences therein mentioned, excluding, thereby, this Court 
from considering or punishing such offences, is entitled to 
his discharge. I declined to grant the motion. It is proper 
to add that, while I would not discharge the prisoner, I would 
not haye sentenced him, because the conviction being for lar- 
ceny, I did not consider that I had the power to do so for the 
reasons I have assigned in the case of The State vs. Duncan 
Crowley and Atlas Quick et aL, which case was brought up 
from Marlboro'. 

"In the case of Garner, the charge Was burglary, which 
does not necessarily and as a matter of course involve larceny, 
and for that reason I consented to try it. The counsel for 
the prisoner moved to arrest the judgment, and as I had no 
power to decide on such a motion, I herewith append his 
grounds for hearing in the Court of Appeals." 

The prisoner, by his counsel, Norwood, Warley, and Ed- 
wards, now moved this Court in arrest of judgment, on the 
grounds : 

1. That the Legislature having by Act declared and or- 
dained that the District Court shall have "exclusive jurisdic- 
tion" in certain cases, among which "larceny" is numbered 
and mentioned, this Court has no more right to administer 
punishment upon a conviction therein had for "larceny" than 
it has to hear, try, and determine an indictment for this offence 
against the law. 
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2. That the said Court is without jurisdiction, and conse- 
quently the prisoner is entitled to his discharge. 

Warhy, Norwood, Edwards, for appellant. 

Mclver, solicitor, contra. 



The opinion of the Court was delivered by 

Moses, J. The prisoner, Nathan Garner, with Bill Garner 
and^Amos Garner, (all persons of color,) was indicted at Dar- 
lington, Fall Term, 1866, for the crime of burglary, charged to 
have been committed on the night of the fourth of October, of 
the same year. The other two defendants were found " not 
guilty," and the said Nathan Garner was convicted by the jury 
of " larceny y A motion was made before the presiding Judge 
for his discharge, on the ground *' that the District Court had 
exclusive jurisdiction in all cases of larceny, and that there- 
fore the Court of Sessions was excluded from considering or 
punishing the offence." The Judge, in his report, says that 
"while he refused th^ motion to discharge, he would not have 
passed sentence," and referred, for the reasons, to those he had 
given in his report of a case from Marlborough : " That he 
did not regard the Court as having jurisdiction, and therefore 
left it to the Court of Appeals to pass upon the matter on a 
motion to arrest the judgment which he had not the power to 
entertain." 

That question, by the reference of the Court of Appeals, is 
to be considered by this Court, and as its adjudication here 
rests on the first ground in the notice of appeal, it is not now 
necessary to discuss the second. 

By the seventh section of an Act ratified on 21st day of Sep- 
tember, 1866, entitled "An Act to amend an Act entitled * An 
Act to establish District Courts,' " (Stat, at Large, vol. 13, p 
388,) it is enacted " that the District Court shall have exclusive 
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jurisdiction in all cases of larceny and misdemeanor, in all cases 
of vagrancy, and in all cases of bastardy, arising within the 
limits of the election district in which they are established," 
The second section of the same Act requires the organization of 
the said District Courts by the Judges thereof immediately 
after its passage. 

The decision of the Court of Errors made at this term, in 
the case of The State vs, Wright Sullivan, and in that of The 
State vs. Wesley Williams and others, established the juris- 
diction of the Court of General Sessions over persons of color 
indicted for capital felonies. The Court of Sessions had then 
the right to try the said Nathan Garner on the charge of 
burglary, because as to that offence exclusive jurisdiction did 
not attach to the District Court under the said Act of Septem- 
ber, 1866. The crime of burglary does not necessarily in- 
volve that of larceny. When, however, the verdict of the 
jury has established the fact that the party charged is not 
guilty of the burglary, but only guilty of larceny, it becomes 
apparent from the record that the judgment which the Court 
is called on to enforce by a sentence is for an oflFence which * 
it had no power to try, because, in regard to it, exclusive 
jurisdiction had been conferred on another tribunal. If the 
charge rendered certain by the verdict had been preferred by 
bill, the Court of Sessions would have been without power to 
entertain it, and if the verdict should be enforced, the neces- 
sary result would be to punish, in the Court of Sessions, for 
an oflFence over which that Court had no jurisdiction. The 
, lines of separation, fixed by the Legislature for wise purposes, 
between its own several Courts, would avail nothing in the 
protection of the citizen if liable to infringement in this way, 
and a right might thus be held to attach to one Court which 
the law-making power intended to pertain exclusively to an- 
other. To maintain a conclusion diflferent from that to which 
the Court has arrived would, in eflfect, declare that when the 
verdict convicts a party of an oflFence over which the Court 
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had no jurisdiction, it could still proceed to punish him, 
although it had not the right to try him, had he been indicted 
specifically on the charge established by the finding. 
The motion to arrest the judgment is granted. 

DuNKiN, C. J., Wardlaw, Glovkr, and Inglis, J. J., and 
Cabboll, Lksesnb, and Johnson, C. C, concurred. 

Motion granted. 



\ 
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Dennis Wood and others vs, Allison Wood and othbbs. 

A. Palmier vs, Q. P. Elliott. 

Constitutional Law — Impairing Obligation of Contracts. 

So much of the Act of September, 1866, ** to alter and fix the times for 
holding the Courts of Common Pleas in this State/' as postpones the 
return of writs and other process in actions ex contractu^ and suspends 
proceedings in such actions, is, so &r as it affects contracts existing when 
the Act was passed, repugnant to the provision of the Constitution of 
the United States that *^ no State shall pass any law impairing the obliga- 
tion of contracts,'' and the similar provision of the Constitution of this 
State, and is therefore inoperative and void. 

BEFORE GLOVER, J., AT BEAUFORT, FALL TERM, 1866. 

The facts are stated in the opinion delivered in the Court 
of Errors, to which Court, as the cases involved a constitu- 
tional question, they had been referred, and where they were 
now heard. 

Hutsons and Legare, for appellants. 

The opinion of the Court was delivered by 

Inglis. a. J. These are actions of debt on bond brought 
in the Court of Common Pleas for Beaufort District, wherein 
declarations were filed on the 12th August, 1861, and, for de- 
fault of appearance, judgments were ordered on the saYne day. 
Owing to the hostile occupation of that section of the State, 
and the military events which followed, there had been no 
sitting of the Court since the date of that order until the re- 
cent Fall Term. A motion. was then made for an order that 
"the Clerk do sign final judgment and issue execution," which 
was refused in deference to the supposed requirement of the 
Act of Assembly entitled "-4n Act to alter and fix the times 
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fiyr holding the Courts of Common Pleas in this Siate,^ ratified 
on the 21st day of September last. And the present appeal, 
affirming that this "Act is, by the Constitutions of this State 
and the United States, void," and consequently inoperative 
to deprive the plaintiflF of his otherwise admitted right to have 
judgment and execution, renews the motion therefor here. 
The particular provisions of the Act, which have been brought 
under review in the argument of this and the other cases aris- 
ing under it which have been heard at the present sittings, 
are contained in the first three sections, to wit : 

1. " From and after the ratification of this Act, the Judges 
of the Superior Courts of Law in this State shall hold the 
first and next sitting of the Court of Common Pleas, for the 
trial of civil cases arising ex contractu in the several circuits 
now established by law in this State, in the ensuing spring, 
at the times and places in each district already established 
by law." 

2. "All writs and other process of the said Courts, mesne 
and final, now made returnable to the Fall Terms heretofore 
established, except mesne process in cases of tort, shall be return- 
able to the Spring Terms of the Court, in the year of our Lord 
one thousand eight hundred and sixty-seven, the same as if 
already so directed ; and the same rules of imparlance, and the 
same order of proceedings now existing, shall apply to the 
Courts established by the first section of this Act." 

3. *'A11 writs in cases of tort shall be returnable, as here- 
tofore provided by law, to the regular terms of the Courts as 
now established ; and it shall be the duty of the Clerks of the 
Courts of Common Pleas to prepare dockets of all cases of 
tort, for the regular terms of their respective Courts." 

There have been assigned in argument several particulars 
wherein this statute is, it is supposed, repugnant to the Con- 
stitution of the State, but the Court has not thought it neces- 
sary, in its judgment, to advert to more than one of these. If 
the Act "impairs the obligation of contracts," to whatever 
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extent it does so it is without legal validity, for such legisla- 
tion is forbidden as well by the Constitution of the United 
States as by that of the State. 

When this State assented to the Constitution of the United 
StateS; she declared that Constitution to be the supreme law 
within her own limits, and required her Courts, whenever in 
proceedings before them its provisions should be drawn in 
question, to conform their judgments to those provisions, 
'* any thing in the Constitution and laws of the State to the 
contrary notwithstanding." The prohibition of any legisla- 
tion which " impairs the obligation of contracts " is, therefore, 
when occurriug in the Federal as well as in the State Consti- 
tution, one of those restraints to which the people of the State 
have voluntarily subjected themselves, and not one imposed 
on them by either the legislative or judicial department of their 
government. Such restraints, it is presumed, were assented 
to in the fundamental law, because they were believed to be, 
in the general result, most conducive to the true interests of 
the whole people as a political community ; they constitute 
the oilly peaceful security of the minority — of the weaker and 
less self-asserting interests — against the violence of those social 
convulsions occasionally generated by the action of political 
or commercial forces, which for a time confound the perceptions 
of right and wrong, and by the urgency of instant pressure 
tempt the majority to the adoption of unwise and unjust meas- 
ures of relief; they form the ultimate basis on which reposes 
the confidence that is itself the support of all credit, and the 
security of the whole fabric of social prosperity. Their value 
and efficiency for these ends depend, of course, upon the fidelity 
with which they are observed by the General Assembly, or 
the constancy with which they are enforced by the Courts. 
But whatever may have been the grounds and reasons for 
their introduction into the Constitution, so long as they con- 
tinue to be there, they are expressions of the sovereign will in 
the most solemn form such expression ever puts on, and every 
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one engaged in the administration of the Government is under 
the highest possible obligation to maintain them. If the Gen- 
eral Assembly, through inadvertence or mistake, clothes in 
the forms of law, rules of property, conduct or procedure, 
which contravene these prohibitions or any of them, such rules 
cannot be and are not law, and when, in any case properly 
here for adjudication, the judgment of this Court is well con- 
vinced of the repugnance, it dare not do otherwise than so 
declare. The single office of the Court is to administer justice, 
of which the law is the only standard, and when two proposi- 
tions, each wearing the forms of law, but of different rank, 
conflict, that which is supreme in rank is alone the law and 
must be administered by the Court. Any other course would 
imply an utter disregard of the obligations of duty and the 
sanction of an oath, would spread consternation and alarm 
throughout society, and justly provoke the scorn and detesta- 
tion of every honest man. Nor should it be forgotten that 
when the restraint upon State legislation which is broken 
through in the particular instance is an article of the federal 
as well as of the social compact, the judgment of the State 
Court, if sympathy with the troubles which thus seek relief, 
or other less worthy motive, could mould it into conformity 
with the- State legislation, is liable to be reviewed by another 
tribunal whose special office it is, authoritatively for all Courts, 
to expound the provisions of the Federal Constitution. 

In order to ascertain whether the particular statute now 
brought under consideration is obnoxious to constitutional 
prohibition, as " impairing the obligation of contracts," it is 
necessary to look beyond the end proposed in its title, to the 
effects accomplished by its provisions, and to inquire whether 
these effects, if apparently liable to the objection, are direct 
and primary, so that when they are completed the statutory 
provision is fundus officio, or are merely incidental and sub- 
ordinate to some general and enduring change in the organi- 
zation of the judicial system or the course of legal procedure 
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from which they cannot be separated. From the earliest 
period of which any. records are accessible, there have existed 
in South Carolina two distinct Courts of law of general juris- 
diction within their respective spheres — a Court of General 
Sessions, having cognizance of all pleas criminal, and a Court 
of Gommon Pleas, having cognizance of all civil pleas or 
actions. At all periods the same Judges that sat in the one 
Court sat also in the other, as is now the case, their commis- 
sions embracing both jurisdictions alike ; but while the sittings 
were confined to Charleston, and for some time afterwards so 
far as respects the Courts of that city, the terms were wholly 
distinct. Since the first establishment of Circuit Courts in 
the interior, two terms of such Courts have been required to 
be held every year, at each of which pleas, criminal and civil, 
are to be entertained indiflferently. The arrangement of the 
districts into circuits, and the assignment of the particular 
days for each term in the several districts, have been frequently 
changed in whole or in part. But, throughout, the two terms 
have remained, and the jurisdiction of each of the two Courts 
has continued unchanged. The one Court of Common Pleas 
now, as at the beginning, has cognizance of all civil pleas or 
actions, embracing equally those which arise ex delicto and 
those which arise ex contractu. The present statute, although 
entitled " An Act to alter and fix the times for holding the 
Court of Common Pleas in this State," has wrought no change 
in any of these particulars. No new Court is in fact estab- 
lished ; no distinct Court to be thereafter held for the trial 
exclusively of actions arising ex contractu is really created by 
it. The days previously assigned by law for holding the 
Courts of Common Pleas are not changed, either permanently 
or temporarily, generally throughout the State, or especially 
in any particular districts. The one Court of Common Pleas 
remains as heretofore, with its jurisdiction unchanged, and 
"the times for holding it" in nowise "altered." This con- 
tinuance of the previously-existing system is expressly con- 
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templated by the Act in its third section; so far as it relates to 
the cognizance of civil pleas or actions arising ex delicto. The 
Court itself then, continues, and it sits at the same times atid 
places as heretofore, but a portion of its jurisdiction is sus- 
pended until the Spring Term in the following year. Until 
that time it may not proceed in " the trial of civil cases arising 
ea? carUractu,^^ which are pending before it, nor receive the 
''returns of writs and other process" in actions of this class 
which have issued from it. All the proceedings of the Court, 
according to its usual and still unchanged general rules of 
practice, in actions which have been instituted therein for en- 
forcing the pfsrformance bf contracts, are arrested by this 
statute, and made to stand still for the period of six months, 
while all its other operations meantime move on undisturbed 
as heretofore. It seems impossible not to see that this is the 
effect of the first three sections of this Act, with which alone 
the Court has now to do. And this effect is not an incidental 
and subordinate result from a general and permanent change 
wrought in the system of judicature or the course of legal 
proceedings, operating indifferently on all classes of suitors 
and without limit of time. On the contrary it spends itself 
upon the particular class of actions the causes of which are 
alone within the protection of the constitutional prohibition ; 
it stays the enforcement of existing contracts only. And this 
is the direct and not only principal but entire operation of 
the Act; there is no more beyond. When this immediate 
effect has beeji accomplished, the whole office of the statute 
has been fulfilled, and all things pertaining to the subject- 
matter return to precisely the same condition and course 
which existed prior to its enactment. It is a special suspen- 
sion, for the limited period designated, of the prosecution, 
which under the general rules of procedure might otherwise 
go on, of all suits pending or to be now brought to compel 
the performance of contracts, and it is no more. May the 
General Assembly thvs directly interfere with the creditor 

VOL. XIV. — 11 
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while lie is atjtually obliging his debtor to fulfil his contract by 
the means which the law gave him for that purpose when the 
contract was entered into, and thus "delay, hinder, and de- 
feat" him for six months in the progress of his proceeding ? 
Does not such legislation '^impair the obligation of con- 
tracts?" 

The "obligation of contracts," it is said, is not affected by 
this statute ; it acts only on the remedy or method of enforcing 
the obligation, which the law had provided, leaving the ob- 
ligation itself untouched. It cannot be necessary, and would 
scarcely be becoming, 30 soon to renew here the discussion at 
large, as to what constitutes " the obligation of contracts," and 
how this obligation may, by legislation, be " impaired." A 
brief and rapid exposition of individual views will, perhaps, be 
indulged. The word " obligation" in its origin imports com- 
pulsion — the tying or binding one against or irrespective of 
his consent. But consent is of the essence of a contract ; the 
presence of compulsion on either side is fatal to its existence. 
The contract, therefore, or act of contracting, does not create 
an obligation, does not itself put any force upon the contract- 
ing party, since, by the very nature of the transaction, he 
voluntarily undertakes to do the thing promised. And when 
his mind afterwards changes, and his consent or willingness 
to do the thing contracted no longer exists, the contract 
possesses no innate self-executing efficiency. It has within 
itself no force by which it can constrain his recalcitrant 
will. The obligation — that which, by a force stronger than his 
dissenting inclination or his repelling interest, constrains his 
will or ties him to the performance of his promise, whether 
he continue willing or not, and but for which he would, in 
many instances, refuse such performance — is the creature 
exclusively of law. The contract is the occasion, but it is 
not the efficient cause of obligation. "When the promise has 
been made, if the law commands its performance and makes 
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the command effectual by methods of actual compulsion, it is 
the combination of these — the command and the constraining 
force — which constitute the obligation of the contract — ^the 
compulsory efficiency which the law annexes to it. The re- 
quirement of the law may or may not be, in all particulars and 
inflexibly, commensurate with the terms of the contract, and 
the methods of compulsion may or may not be fully adequate 
to insure complete fulfilment of that requirement ; but what- 
ever may be the extent of these, that extent and nothing else 
is the exact measure of the obligation. Where there is no 
law there is no obligation, and if it were possible for the 
human race or any portion of it to exist in society without 
law of any kind, there might be a condition in which there 
would be no obligation of individuals to keep their " words of 
promise" to each other. Whether they would fulfil them 
against their present inclination or interest would, at last, 
depend wholly on the accident of comparative individual 
power, — the same force which extorts the purse of the traveller, 
at the demand of the highwayman. There is but one uni- 
versal law, because there is but one universal law-giver, and 
the requirements of that law, with the sanctions by which 
they are enforced, constitute moral obligations. But the Con- 
stitution is not dealing with obligations of this kind, for 
human legislation cannot impair or otherwise affect these, nor 
does it attempt to enforce them merely as such. It is mani- 
festly the legal obligation of contracts which State legislation, 
is forbidden to impair, for only this is within its reach. And 
this obligation, its extent and power, must necessarily be 
created and measured only by the law of the particular State^ 
The " obligation of contracts," as an abstract legal entity, in 
this State, as in every other State, at any particular time, 
must depend upon and be ascertained by the then existing 
laws of the State. There is and can be no general or uni- 
versal legal obligation, for there is no universal or general 
human law-giver, and therefore no universal or general law 



156 COURT OF ERRORS- 

Wood 9$. Wood. 

of this kind to create or measure obligation. The same 
proposition, as a wise rule of conduct, property or procedure, 
may commend itself to the acceptance of several and even 
perhaps of all civilized States, as calculated everywhere to 
promote the ends for which government and law exist, but it 
has the authority and actual force of law in each, only be- 
cause so ordered by the sovereign authority of that particular 
State. 

It is not, however, the mere command of the sovereign 
authority, separate from the actual compulsion whereby com- 
pliance therewith is secured, which constitutes the entire legal 
obligation of contracts. Such command does indeed create 
the civil duty, and define its extent ; but duty and obligation, 
though the terms, in one of the senses of the latter, are often 
used interchangeably, are not the same thing. ''Obligation/' 
says Lord Coke, "is a word of large extent," and, although it 
sometimes means only duty, and always includes this meaning, 
it here imports more besides. " It is but lost labor to say, * do 
this or avoid that,' unless we also declare, ' this shall be the 
consequence of your non-compliance.' The main strength and 
force of a law consists in the penalty annexed to it. Herein 
is to be found the principal obligation of human laws. Legis- 
lators and their laws are said to compel and oblige,^' " because, 
by declaring and exhibiting a penalty against offenders, they 
bring it to pass that no man can easily choose to transgress 
the law, since, by reason of the impending correction, compli- 
ance is, in a high degree, preferable to disobedience." 1 BL 
Com. 67. The same course of remark is equally applicable 
to the enforcement of civil duties between individuals. If the 
law contented itself with declarations of civil right and wrong, 
and directions to do the one and abstain from the other, how 
much constraining power would it exert over the wills of its 
subjects? how far would it oblige them to the conduct which 
it approved 7 The mere favor or displeasure of an earthly 
sovereign has but little motive power against inclination or 
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interest. What actual obligation is there in law to perform 
one's contract, if the law provides no means of compelling 
the performance or reparation of the damage resulting from 
non-performance ? And when such compulsion is withdrawn, 
the legal obligation ceases to exist. Why is it that^ at the 
expiration of four years after the right of action has accrued 
upon an unsealed contract, the legal obligation theretofore 
existing is gone ? The law has nowhere withdrawn, in form, 
its command of performance ; but it thenceforward withholds 
all means of compelling such performance, and this alone de- 
stroys the legal obligation. And so essential to the legal 
obligation to do what the law directs is the means devised to 
compel the doing, that, in many instances, the direction to do 
is only implied in the exhibition of the means of compulsion. 
While it is true that whatever legislation recalls the existing 
law's command of performance, or reduces the extent of its re- 
quirement, impairs the " obligation of contracts" then existing, 
BO far as affected by it, it is, therefore, not less true that whatever 
legislation makes this compulsion sensibly less effective than 
it was before has, to that extent, the same effect. And whether 
it be in contracting the compass of what it accomplishes, in 
diminishing the vigor, promptness and certainty with which it 
operates, or in multiplying the burdens, obstacles and risks 
with which alone it can be made available, such legislation 
can work its results only by acting on the means through 
which this compulsion is effected; in other words, on the 
remedy. It is the remedy provided by law for the injury in- 
flicted, by their violation, that imparts any actual obligation, 
any compelling power to contracts. And just in proportion 
as delay, uncertainty, inadequacy or onerous exactions char- 
acterize the remedy, just in that proportion may the wrong 
which it is intended to rectify be committed with legal im- 
punity, and is the obliging power of the law, that is, in the 
present case, '*the obligation of contracts." actually diminislied 
or '*impairedy In reference to contracts between individuals, 
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in distinction from those to wlaicli the State itself is a party, 
when legislation appears to act most directly and immediately 
upon the contract itself, as by making writing essential to its 
validity, by permitting its satirfaction and discharge by the 
payment or delivery of something less or other than that 
which its terms require, by extending the time during which 
performance may be delayed beyond the limit which itself pre- 
scribes, or otherwise, it only can eflfectually, and in fact always 
does accomplish its purpose through the remedy or means 
provided for enforcing the contract, by withholding this alto- 
gether, or retarding it, or regulating the recovery as to amount 
or subject-matter, or discharging the judgment upon satisfac- 
tion partial only in reference to its terms. 

It has not been here said, nor is it meant, that the existing 
law respecting contracts and the remedies for enforcing them 
in all its minute details, or at all, enters into and becomes a 
part of every contract. The view which attributes the crea- 
tion of the obligation to the contract itself alone needs the 
admission of that proposition, and to that view it seems essen- 
tial. But where there are forty distinct States, in any one of 
which the recusant party to the contract, if found, may be 
subjected to an action for its enforcement, the inquiry may 
well arise, the law of which of these States became a part of 
this particular contract ? or were the laws of all incorporated 
into it? In the view here taken, "the obligation of con- 
tracts" is used in this prohibition abstractly, to express a legal 
entity, wholly independent of all considerations respecting the 
place where a contract was made, or the domicil of the parties 
thereto, existing always in every State that has laws on the 
subject of contracts, and created and moulded by those laws, 
whether they concern the validity of contracts as affected by 
form or substance, their construction and effect, their neces- 
sary incidents, or their eflSlcient enforcement, whether restricted 
in their operation to a particular contract, as in case of those 
to which the State is a party, or to any special class of con- 
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tracts, or extended to contracts in general ; and any change in 
^ this law, whatever'be the particular form and direction it may 
take, which makes contracts in any material degree less valu- 
able to parties claiming performance than they would other- 
wise have been, " impairs" the obligation of contracts, and is 
* within the aim and terms of the prohibition. 

Undoubtedly this constitutional restraint upon legislation 
was not designed to deprive the States of the essential power 
to mould their several general systems of judicature and courses 
of legal procedure, the organization of their Courts, their 
terms, the forms of actions, pleadings and process therein, the 
rules of practice, and other such matters pertaining to the 
administration of justice, in such manner as in their own judg- 
ments respectively, instructed by experience, will best fulfil 
their high duty in this behalf. And changes in the law, with 
a view to the attainment of this end, may incidentally aflfect 
the remedy upon existing contracts, and by delay or other- 
wise render it to some extent less eftective. If such result 
is strictly and necessarily incident to the change, so that it 
cannot be separated therefrom and prevented consistently with 
the general and permanent improvement contemplated in the 
law, it would not render the legislation obnoxious to the pro- 
hibition. An illustration of this may be found in the Act of 
the last session, " To alter the sittings of the Courts of law 
within the Eastern Circuit," one incident of which certainly 
is to delay suitors in the Common Pleas for Darlington Dis- 
trict some four weeks in the progress of their actions, whether 
upon contracts or otherwise. Such changes as this have been 
frequently made, and always to some extent with similar inci- 
dental consequences to the interests of suitors in some one or 
other of the districts, and sometimes in many ; yet no one has 
ever questioned the constitutional validity of such legislation, 
or imagined that it was within the intention of this prohibi- 
tion. It is easily seen that the special result in these instances 
could not be disjoined from the general change deemed need- 
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ful. An illustration, as well of the possibility of separating, 
from a general change intended, the incidental effect thereof, 
upon existing contracts, and saving the obligation of such as 
moulded by the previous laws, as of the cotemporaneous 
understanding of this prohibition and the conscientious care 
of the legislators of that day to observe it, is furnished in the 
proviso to the fourth section of the Act of 1791, (7 Stat. 267,) 
" To amend the several Acts for establishing County Courts, 
and for regulating and amending the proceedings therein," &c. 
It may not be practicable to settle the terms of any general 
rule, the application of which will uniformly distinguish 
which is the principal and which the incident, and whether 
the latter is necessary and unavoidable or not, and thus ascer- 
tain the exact boundary between legitimate and prohibited 
legislation. And for reasons which will readily suggest them- 
selves to professional minds, it would perhaps not be wise to 
attempt this. Each single instance of legislation, supposed to 
be liable to condemnation, is better judged by its peculiar 
indicia as ranging it with the one or the other class. 

This whole subject was so thoroughly discussed in the 
judgment pronounced by this Court in The State vs. Caretv, 
(18 Rich. 498,) heard and determined so recently as at the 
May sittings of last year, as to render almost inexcusable the 
present exposition. It was there most abundantly demon- 
strated that the probable origin of the peculiar terms in which 
this prohibition is expressed, the mischiefs in the actual ex- 
perience of which it had its rise, and which if was intended 
thereafter to prevent, the history of its adoption, the cotem- 
poraneous understanding of its design, and its uniform inter- 
pretation from the earliest period at which its meaning was 
brought into question, all concur in affirming that legislation 
affecting only the remedy upon contracts was peculiarly within 
its aim. In that case a law which prohibited the service or 
execution of process for the collection of money until after 
the expiration of the next succeeding session of the General 
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Assembly, and in this way arrested the progress of actions 
instituted under the previously-existing laws and rules of pro* 
cedure to enforce the perfonStance of contracts; and held them 
suspended for a period of twelve months, was '' at variance 
with the article of the Constitution of the United States which 
prohibits a State from passing any law impairing the obliga- 
tion of contracts," and *^ consequently inoperative and void." 
From the examination which has been herein made of the 
statute now under consideration, it has been seen that it differs 
from the former only in this, that it arrests the action at a 
SQpiewhat later stage of its progress, and suspends it for a 
shorter period of time. The former Act seized the hand of 
the Sheriff, the Court's executive officer, and held it back for 
twelve months, so as to delay for that period the service of 
process only in actions, the causes of which are the special 
objects of this constitutional protection. The latter "oc- 
cludes," shuts up and locks the Court itself, as against the 
same class of actions and no other, after service, for six 
months, thus delaying for that interval the progress of the 
suit. In each case th& legislation, which is excepted to, seeks 
directly and authoritatively to diminish the promptness with 
which the means theretofore furnished by law for compelling 
the performance of contracts operated, and forcibly to subject 
the rights and interests of the creditor to all the perils inci- 
dent to the consequent delay; it reduces the constraining 
power of the law by lessening the vigor of its action, and to 
this extent takes off the pressure upon the will of the debtor 
which was obliging him to the fulfilment of his promise : in 
its actual and direct operation it " impairs," enfeebles, relaxes 
" the obligation," the compulsory efficiency which the existing 
law had communicated to the contract, and which had been 
already called into action. And this effect of the legislation 
has not the excuse that it is merely a necessary and insepa- 
rable incident of a general and permanent change thereby 
wrought in the law of procedure. On the contrary, it is itself 
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the principal, nay the only change in tfie existing law. It is 
not even so much as that; it is but a temporary suspension of 
the law. 

It is the judgment of this Court that the provisions of the 
Act of September 21, 1866, entitled "J.n Act to alter and pc 
the times for holding the Courts of Common Pleas in this Staie*'* 
in so far as they postpone the return of writs and other pro- 
cess in actions ex contractu, returnable to Fall Term, 1866, until 
the Spring Term, 1867, and suspend the trial of and other 
proceedings in such actions at the said Fall Term, and until 
the said Spring Term, where the causes of action were in 
existence at the date of the ratification of the said Act, are 
repugnant to the tenth section of the first article of the Con- 
stitution of the United States, and to the second section of 
the ninth article of the Constitution of this State, which pro- 
hibited the passage of any State law impairing the obligation 
of contracts, and are, therefore, inoperative and void ; and 
that all proceedings in such actions ex contractu may go on as 
if the said Act had not been passed. 

DuNKiN, C. J., Glovbb and MtJNRO, J. J., Lesksnk and 
Johnson, C. C, concurred. 

Mosss, J., dissented. 
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The State vs. Eli Thomas and others. 
Cow-Stealing — Bepeal of Statute. 

The Act of 1789, so far as it punishes the stealing of cattle below the yalue 
of twenty dollars, has been repealed by the Act of 1866, making the 
simple larceny of goods, below the value mentioned, petit larceny and 
a misdemeanor. One cannot therefore be now punished for steaUng a 
cow where the offence was committed before the Act of 1866 was passed, 
and the yalue of the cow is alleged and proved to be below twenty 
dollars. 

BEFORE JOSEPH BLYTH ALLSTON, ESQ., DISTRICT JUDGE, 
GEORGETOWN, 1867. 

This case will be sufficiently understood from the opinion 
delivered in the Court of Appeals. 

Wilson and Dozier, for appellants. 
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State tri. Thomas. 

The opinion of the Court was delivered by 

Wardlaw, J. The defendants were indicted for stealing, 
in August, 1866, a cow, of the value of fifteen dollars, cont. 
farm. staL 

They have been found guilty; the indictment is unexcep- 
tionable; the proof seems to have been sufficient; the apparent 
uncertainty, produced by a general verdict of guilty, when 
one of the persons charged in the indictment had not been 
arrested and was not on trial, has been removed by the report 
of the District- Judge, and we must suppose is corrected by 
proper entries in the journal of the Court — ^but is there now 
any law under which judgments of punishment can be 
awarded against the convicts ? 

The stealing of a cow, of value above twelve pence, was at 
common law grand larceny, punishable for the first offence by 
branding, and for a second offence by death. An Act of 1789, 
(5 Stat. 139, § 2,) carrying out a policy indicated in previous 
Acts of 1704 (2 Stat. 261) and 1768, (4 Stat. 284,) altered 
the punishment by imposing upon the offender a fine, and if 
that was not paid the alternative of whipping. An Act of 
December, 1866, (12 Stat. 407, § 14,) enacts that a simple 
larceny of goods, amongst which are enumerated "all do- 
mesticated animals" below the value of twenty dollars, " shall 
be a misdemeanor" and considered a petit larceny ; and the 
same Act, in section 10, subjects any person who is convicted 
of a misdemeanor to modes and degrees of punishment, at 
the discretion of the Court, which may far exceed in severity 
the fine by payment of which the offender, under the Act of 
1789, might have expiated his offence. The Act of 1866 is 
absolutely inconsistent with the Act of 1789, in respect to 
cattle below the value of twentyi. dollars; with a case where 
the value is laid and found to be above twenty dollars we are 
not now engaged. The repeal of the punishment provided 
by the Act of 1789 for stealing neat cattle is a repeal of the 
Act in regard to cattle, for the Act relates only to punish- 
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ment ; and tliis repeal, effected by the Act of 1866, does not 
revive the common law, for the Act of 1866, eo instanti that 
it repeals the former punishment, substitutes another. There 
can be no judgment under the Act of 1789, for it has been 
repealed. There can be none under the Act of 1866, for to 
punish under it would be to make it ex post facto. An excep- 
tion in the Act of 1866 would have prevented the effect 
which it has produced upon cases of offences perpetrated 
before it was passed ; but there being no exception, the con- 
sequences are the same, which Judge Bay, in the case of I%e 
State vs. Taylor, (2 McCord, 492,) said, had proceeded from 
the same Act of 1789 in reference to horse-thieves. 
The motion in arrest of judgment is granted. 

DuNKiN, C. J., and Inglis, A. J., concurred. 

Motion granted. 
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Levi ra. Hoggins. 



Moses Levi vs. Q. A. Huqgins, Admr. of W. J. McElveen. 
Oommissioner in Equity — Administration of Derelict Estates. 

A CommiBsioner in Equity, in suing out letters of administration on a 
derelict estate under the Act of 1857, acts officially, and when he ceases 
to be Commissioner he ceases to be administrator. If no one else 
should apply, his successor should sue out letters of administration de 
bonis non. 

BEFORE DAWKINS, J., AT CLARENDON, SPRING TERM, 

1867. 

The report of his Honor, the presiding Judge, is as follows: 

" Q. A. Huggins, the defendant, was Commissioner in Equity 
for Clarendon District. While in oflSice, he took out letters 
of administration, under the Act of 1857, to provide for the 
administration of derelict estates. He afterwards resigned 
the oflftce of Commissioner in Equity. His successor, D. W. 
Cuttino, qualified as Commissioner, but gave no bond as 
administrator of the said estate. After the qualification of 
Cuttino as Commissioner in Equity, Huggins turned over the 
books and funds, &c., of the Commissioner's office to him, 
including the assets of all derelict estates in his hands. Hug- 
gins left the office before he took possession of the assets of 
the estate of W. J. McElveen. After the qualifi^cation of 
Cuttino, and the reception of the funds, &c., of the office, the 
sum. pro. in this case was issued. No formal revocation of 
letters to Huggins had been made by the Ordinary. Account 
and note are against intestate, and correctness not denied. 

'* Pleas — Ne unques executor, plene administravit, and plene 
ad. prseter. 

"Upon the above state of facts, I am of opinion that the 
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action cannot be maintained against G. A. Huggins, and 
granted a nonsuit." 

The plaintiff appealed, and now moved this Court to set 
aside the nonsuit, on the grounds : 

Because his Honor erred in holding that G-. A. Huggins is 
not, since his resignation of the office of Commissioner in 
Equity, the legal administrator of the estate of W. J. Mc- 
Elveen. 

Googler, for appellant. 

Pressly and Barron, contra. 

The opinion of the Court was delivered by 

DuNKiN, C. J. The Act of 1857, 12 Stat. 607, rendejs it the 
duty of any Master or Commissioner in Equity, in case of any 
estate become derelict, " either by reason of no application for 
letters of administration or from any other cause," to apply 
to the Ordinary for letters of administration, who is required 
to grant such letters on receiving from such Master or Com- 
* missioner his own bond as in case of any other administration, 
'* but no sureties on the same shall be required." 

By the third section of the Act it is required that, in addition 
to filing an inventory, appraisement and account in the Ordi- 
nary's office, such Master or Commissioner shall keep an 
official record of the same, and all the proceedings therein, in 
his own office, which shall be submitted to the Chancellor for 
his inspection at each term of the Court of Equity in the 
district. 

It is manifest from these provisions that the duties pre- 
scribed are altogether official, for the faithful discharge of 
which the sureties on his official bond are responsible, and, in 
consequence thereof, sureties on the administration bond to 
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the Ordinary are dispensed with. When he ceases to be 
Master or Commissioner, he oan no longer keep an official 
record of his proceedings or report the same to the Chancellor, 
of whose Court he is now not an officer. It appears from the 
Judge's report that the defendant, although he took out letters 
of administration under the Act of 1857, resigned his office 
as Commissioner before he took possession of the assets of the 
intestate ; and, moreover, that he turned over to his successor 
in office all the assets in his hands as Commissioner, including 
those of all derelict estates. When the defendant resigned 
his office as Commissioner, the estate of the intestate was no 
longer represented by him; and if no one else applied for 
administration, it became the duty of his successor in office to 
apply to the Ordinary, under the provisions of the Act, for 
letters of administration de bonis non. 
The motion to set aside the nonsuit is dismissed. 

Wabdlaw and Inglis, J. J., concurred. 

Motion refused. 
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The State vs. Nelson, a Pebson of Colob. 

Indictment — Joinder of Distinct Offences — General Verdict — 
Arrest of Judgment — New Trial. 

The Joinder in one indictment of three counts, the first for barglaiy, the 
second for an entirely distinct burglary, and the third for petit larceny 
(which is a misdemeanor) in the same transaction alleged in the second 
count, with a general yerdict of- guilty, is no ground for arresting the 
Judgment. 

A general Terdict of guilty is understood to find the higher offence, if there 
is testimony to support it ; and such yerdict is no ground for new trial. 
The Jury, howeyer, should be distinctly instructed as to the effect of a 
general yerdict of guilty, and that they may conyict on the one count 
or the other, and it is more satisfactory that they should do so. 

Where distinct felonies are charged in separate counts, it is a proper exer- 
cise of the discretion of the Judge to require the prosecuting officer to 
select one of the felonies and confine himself to it ; and this he should 
do, although no motion to that effect be made by the prisoner's counsel. 

New \xM ordered, because of the grayity of the effect of the general yer- 
dict of guilty— the report leaving it doubtful whether the Jury liad been 
fully instructed as to the effect of such finding, and that they might 
conyict on any one of the counts, and because the discretion aboye men- 
tioned had not been exercised. 

BEFOBE W. W. LEGARB, ESQ., DISTRICT JUDGE, ORANGE- 
BURG, FEBRUARY TERM, 1867. 

The report of the Judge, presiding in the District Court, is 
as follows : 

"In this case, the prisoner was indicted, in the first coUnt, 
for burglary ; in the second count, for burglary, at another 
time and place ; and in the third county for larceny, at the 
same time and place, and based upon the same facts as was 
the second count for burglary, the alleged value of the prop- 
erty stolen being $11. 

VOL. XIV.— 12 
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" No motion was made, before verdict rendered, to quash 
the indictment on account of joinder of distinct offences, nor 
to force the solicitor to elect on which count he would rest 
the case. 

"The case was gone into; and the proof, upon the first count, 
was clear that the prisoner was caught upon the premises of 
Mr. D. Louis, ia the night of September 1, 1866, with a bunch 
of keys, one of which would open the door of the corn-crib, 
which was within fifty yards of the dwelling-house ; that a 
bag of rice was found a few minutes after his arrest^ and in 
the same place where he was first seen ; that two barrels of 
rice were in the corn-crib, and a portion of the rice was miss- 
ing the next morning, answering in amount to that found with 
the bag; that the prisoner confessed, when taken before the 
military authorities, that the key which was found in his pos- 
session, and which would open the lock on the corn-crib, was 
the same with which he hadgonednio the crib. Some evidence 
was giveif of maltreatment, on the part of the soldiers, of the 
prisoner, when he was brought before the military authorities ; 
but it was not clear, whether the maltreatment took place 
be/ore or after the confession. The lieutenant in command 
said to the prisoner that he had better tell the truth, or words 
to that effect. 

*' In my charge to the jury I directed them, that if they 
were satisfied that the confessions were made under the influ- 
ence of hope or fear, induced by the agency of others, these 
could not be allowed to influence their decision. 

*' Upon the second count, it was proved that, upon the night 
of the 20th of October, 1866, the house of N. Austin Bull was 
entered, and clothing, to the value of $11, taken out ; and that 
the same clothing was found, some time afterwards, on the 
person and in the house of a woman, the reputed wife of the 
prisoner. 

•' The third count, for larceny, was based upon the same 
facts as was the second count. The case was submitted to the 
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jury, and the following verdict rendered : * We find the de- 
fendant guilty.' 

" The value of the property, alleged to have been stolen in 
the third coiint, being leas than |20, this count charges a nds' 
demeanor, under the Act of December, 1866. So, we have 
two distinct felonies and a misdemeanor charged in the same 
indictment — ^two distincli offences, with different penalties. 
This, however, is allowable according to the rules of criminal 
pleadings ; but the verdict must be framed so as to secure the 
several counts. See The State vs. Prieater^ Oheves, 105. 

"This is a' case of distinct offences, charged in different 
counts, with a general verdict of guilty — ^the verdict pointing 
to neither with adequate certainty, so that the meaning of the 
jury may be ascertained. 

'* I see no good reason, however, for believing that the find- 
ing of the jury, if restricted to the first count, could not be 
sustained by the evidence." 

The defendant appealed, and now moved this Court, in arrest 
of judgment, on the grounds: 

1. Because two distinct felonies and a misdemeanor are 
charged in the same indictment. 

2. Because the jury found a general verdict of "guilty," 
upon the indictment, which contained counts charging dif- 
ferent and distinct offences, and punishable differently, with- 
out indicating which count they intended. 

8. Because the finding of the jury is contrary to the evi- 
dence adduced. 

Hutsone and Legare, for appellant. 

The opinion of the Court was delivered by 

Inglib, J. The joinder of two or more really distinct 
burglaries in separate counts in the same indictment, with a 
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general verdict of guilty found upon the trial thereof, is no 
sufficient ground for arresting the judgment. Nor is a similar 
joinder, under the same circumstances, of a burglary, with 
intent to commit larceny, with a larceny itself, .though the 
latter, by reason of the value of the goods stolen, be, under 
the Act of 1866, (18 Stat. 407,) a petit larceny, and so only 
a misdemeanor. Where an indictment charges the same trans- 
action in one count as a felony, and in another as a misde- 
meanor of such nature that the latter is or may be included 
in the former, it is merged in it if the higher offence has been 
consummated ; and the jury, even if there were no charge of 
the less offence in a separate count, might convict of this 
under the count for the greater, if the evidence, in their judg- 
ment^ warranted no more. A general verdict of guilty is 
understood to find the higher offence, if there is testimony to 
support it ; and the finding of such verdict is not a ground 
for a new trial even. It is proper, however, that the jury 
should be distinctly instructed as to the effect of their general 
finding in such case, and that they are at liberty to distin- 
guish, and, according to their views of the evidence, convict 
on the one count or the other, and it is more satisfactory that 
they should do this. The report of the District Judge leaves 
the Court in doubt whether the jury were, in the case of this 
appellant, fully instructed on this subject. 

If really distinct felonies be charged in separate counts of 
an indictment, no objection, in point of law, can be made on 
this account. But it is a proper exercise of the discretion of 
the Judge, in such case, to require the prosecuting officer to 
select one of the felonies and confine himself to it. 1 Archb. 
Cr. Fl. & Pr. 95. The reason usually assigned is, that, by the 
multiplication of distinct charges, the prisoner may be con- 
founded in his defence, or prejudiced in his challenges, or the 
attention of the jury may be distracted. A motion of the 
prisoner's counsel is not to be waited for in such case. We 
think the course here indicated ought to have been pursued 
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on the trial of the present appellant And, as the conse- 
qnence of the conviction, referred, as the rule requires, to the 
count charging the higher offence, will be so grave, it will be 
more satisfactory, and, it is hoped, better subserve the ends of 
justice, to remand the prisoner's case to the District Court for 
another hearing. It is not, however, by this intended to in- 
timate any opinion, either way, on 'the effect of the evidence. 
A new trial is granted. 

DuNKiN, 0. J., and Waedlaw, A. J., concurred. 

New trial ordered. 
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The Statb vs. Simon Gray and Julia Parks. 
The Statb vs. Lydia Rowland. 

Petit Larceny, 

Since the Act of December, 1866, providing that every simple larceny of 
goods "below the value of twenty dollars*' shall be a misdemeanor, 
and be considered petit l&rceny, an indictment at common law for petit 
larceny will not lie. Where the goods are below the value of twenty 
dollars the offence is exclusively a statutory one, and the indictment 
must conclude " contrary to the form of the statute." 

The cases stated in the caption were both indictments at 
common law, for the simple larceny of goods below the value 
of twenty dollars. The first was tried at Laurens, Spring 
Term, 1866, before his Honor Judge Glover, and the second 
in the same district, in February, 1866, before J. J. Davis, 
Esquire, District Judge. The oflfonces in both cases were com- 
mitted since the first of January, 1867. 

His Honor Judge Glover charged the jury that the indict- 
ment in the case before him was insufficient, and that the 
prisoners could not be convicted under it. Verdicts of guilty 
were found in both cases. 

The prisoners appealed, and now moved this Court in arrest 
of judgment. 

Sullivan^ for appellants. 

Beedj solicitor, contra. 

The opinion of the Court was delivered by 

Inglis, J. The appeals in these causes, presenting the same 
question for adjudication, haVe been heard together. They 
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are indictments at common law for simple larceny of goods, 
in each case "below the value of twenty dollars," and cer- 
tainly, as charged, " above the value of twelve pence." They 
were tried, the former in the Court of Sessions, and the latter 
in the District Court for Laurens, and the defendants in each 
case who are appealing were convicted. The motion here is 
in arrest of judgment, on the ground that a simple larceny of 
goods, &c., " below the value of twenty dollars," is no longer 
indictable as an offence at common law. 

At common law every simple larceny, whatever the value 
of the property stolen, was a felony, as involving the forfeiture 
of the convict's lands and goods and chattels, or of his goods 
and chattels alone. (4 Bl. Com. 94-98.) If the value of the 
property was not above twelve pence, the theft constituted the 
• offence known as petit larceny, and subjected the convicted 
offender to punishment by imprisonment or whipping only ; 
otherwise it was grand larceny, and was punished with death/ 
though with benefit of clergy. The Act of December 21, 
1866, sections 14, 10, 9, (18 Stat. 406, 407,) enlarges the defini- 
tion of petit larceny so as to embrace therein every simple 
larceny of goods, ic, "below the value of twenty dollars," 
makes the offence thus described a misdemeanor, and sub- 
jects the convict, at the choice of the Court, to one or other of 
various modes of punishment, altogether different from those 
visited upon a conviction of larceny at common law. The 
common lat¥ is superseded by a statute, in so far as it is re- 
pugnant to the latter. (1 Bl. Com. 89.) Here the changes 
wrought by the recent Act are most material, and the repug- 
nance between its provisions and those of the common law 
on the same subject is manifest. Every simple larceny of 
goods, &c., " below the value of twenty dollars," is now exclu- 
sively a statutory offence, and must be so charged, with the 
proper conclusion — " contra formam statuii" 

In The State vs. Bipky, (2 Brev. 800,) the defendant was in- 
dicted for stealing two^sheep as for larceny at common law. 
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The indictment was, <jfa motion, quashed on the ground that 
since the Act of 1789, altering the common law punishment 
of larceny, where cattle, hogs, sheep, &c., were the subject of 
the theft, no prosecution at common law would lie in such case. 
Upon appeal, it was held that in every sfich case of larceny 
the indictment must be founded on, and conclude against the 
statute, and the motion to reverse the circuit order was dis- 
missed. So also in The Slate vs. McLain, (2 Brev. 443,) the 
defendant was indicted for "stealing a pig contrary to the 
Act of Assembly." A motion was made to quash the indict- 
ment on the ground that the Act did not mention " alt)ig" in 
its enumeration, and consequently created no such offence as 
" stealing a pig." It was argued that the conclusion might be 
rejected as surplusage, and the indictment be sustained as an 
indictment at common law. To this it was replied that "pig" 
was included under the generic description, " hog," the steal- 
ing of which was exclusively a statutory offence, and if the 
subject of the theft had been so described, the indictment 
would have been good, but no indictment would lie at com- 
mon law, and on this latter ground the motion to quash was 
granted. The circuit order was affirmed in the Court of Ap- 
peals on the same ground. In The State vs. Sumphries, 1 
Overton's Bep. 107, it was held that since the Tennessee 
statute of 1807, which extended petit larceny to any theft of 
goods, &c., under the value of ten doUam, an indictment for 
such offence must conclude "against the form of the statute." 
The motions in arrest of judgment are granted. 

DuNKiN, C. J., and Wabdlaw, A. J., concurred. 

Motion granted. 
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The State vs. Obadiah Sarratt. 

Bastardy — Interest. * - . 

A defendant conyicted of bastardy is not liable for interest on the annual 
payments of twenty-flye dollars each, for which, in default of recogniz- 
ance, execution may issue. 

BEFORE MUNRO, J., AT UNION, SPRING TERM, 1867. 

See the case as reported, ante, p. 29. At this term, on 
motion of the solicitor, it was ordered that execution do 
issue against the defendant for the annual payments of twenty- 
five dollars each, with interest on each payment from the time 
it fell due, and that he be allowed credit, as of Fall Term, 
1860, for ninety dollars, that being the amount allowed by 
the jury, and not one hundred and ninety dollars as stated in 
the Judge's report of the trial. 

The defendant appealed, on the grounds : 

1. Because the child having been twelve years old on the 
28d of November, 1859, the State cannot now carry on the 
prosecution, 

2. Because the whole of the proceedings against the de- 
fendant are null and void, not having been carried on as 
directed by Act of Legislature of this State for the year 1889 ; 
and defendant appearing and pleading to the indictment, 
when he and his counsel were wholly ignorant of the illegal 
and irregular proceedings in the case, cannot operate to his 
prejudice, as he and his counsel acted under the impression 
that the prosecution had been legally and regularly carried 
on, and especially as the first warrant, issued by John Gibbes, 



178 APPEALS AT LAW. 

state tf«. 8«Tatt. 

Esq., the magistrate of Union in 1858, was not produced on 
the trial, at Fall Term, 1860. 

8. Because the defendant has never been legally arrested. 
The finding of a true bill cannot prejudice him, as the bench 
warrant was illegally issued from York against the defendant. 

4. Because each instalment that was due more than six 
months before the legal commencement of the prosecution is 
barred by the Statute of Limitations, as it is a penalty. 

5. Because his Honor refused to hear affidavits to show the 
amounts the defendant ha4 paid for the maintenance of the 
child. 

6. Because the order as pa'ssed charges the defendant with 
interest on each instalment fi*om the time the same fell due ; 
which is directly contrary to the opinion of the Court of 
Appeals as declared by the Court in this case in December 
last; therefore the defendant cannot.be charged, as now 
ordered, with interest on said instalments. 

7. Because the whole of the proceedings against the de- 
fendant are null and void, not having been carried on against 
the defendant according to the provisions of the Act of the 
Legislature of .this State for the year 1839, and should have 
been set aside, as the defendant has been illegally arrested, 
and the defendant should have been credited with one hundred 
and ninety dollars, as proved before his Honor Judge Munro, 
at Pall Term, 1860, as reported by him. 

Tfiomson, for motion. 

Melton, solicitor, contra. 
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The opinion of the Court was delivered by 

Wabdlaw, J. The points presented by the grounds of 
appeal were all decided when this case was before this Court 
last December, except the question about interest, contained 
in the sixth ground. Upon that question no opinion was 
before given, because the objection which was then made to 
the time when credit was entered did not require its considera- 
tion. 

It is easy to imagine cases in which hardship and injustice 
must result from the delay of a defendant, after he has been 
convicted of bastardy, to enter into the recognizance required 
from him ; and for prevention of these mischiefs in any case 
that may arise, we can suggest nothing now permitted by the 
law but speedy and vigorous prosecution. The statute law 
now of force against bastardy (Mag. Act of 1839, § 12 ; 11 
Stat.) shows that a recognizance with sureties in the penal 
sum of three hundred dollars, conditioned for the annual pay- 
ment of twenty-five dollars for twelve years, is the extreme 
and only exaction which can be enforced against a defendant 
convicted of bastardy, who complies with the requisition of 
that law. In default of this recognizance, the defendant 
might have been bound to service, before the amendatory 
Act of 1847, (12 Stat. 486 ;) but by that Act he is made "liable 
to execution as defendants convicted of misdemeanors are, 
provided that on the annual payment of the sum of twenty- 
five dollars the execution, except as to the costs, shall be 
stayed until another instalment falls due." No matter how 
long the conviction may have been delayed, the execution is 
not authorized if the defendant, when required to do so, gives 
the recognizance ; and there is no variation effected by delay 
in either the penal sum or the annual payment mentioned in 
the recognizance, which are precisely fixed by the Act. 
When, by the defendant's failure in regard to the recognizance, 
he is subjected to execution, although the Act of 1847 does 
not, in so many words, specify the sum which the execution 
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may require to be collected, it is plain that it sabstitutes 
the ei^ecution for the recognizance, and contemplates like 
annual payments and like aggregate in both. We know no 
instance in which a fixed penalty, prescribed for punishment 
of an offence, can, from delay or other circumstance, be in- 
creased by the Court, either by adding interest or otherwise. 
If it be insisted that the payments required by the bastardy 
law are intended to reimburse those who have made advances 
for the support of the bastard child, and that interest by 
common law attaches to the duty of reimbursement, we answer 
that the principles and practice, applicable to civil actions, 
cannot be extended to regulate the judgment which, accord- 
ing to the provisions of statutory law, follows conviction of a 
statutory offence. 

It is ordered that so much of the order, which was made 
on circuit, as relates to interest be vacated, and that in other 
respects that order be affirmed. 

DuNKiN, C. J., and Inglis, A. J.; concurred. 

Order modified. 
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Caroline Pobohbr vs. The Northbasteen Railroad 

COMPANT. 

Common Carrier — Loss of Goods, 

If a common cairier has reasonable gromidB for notreceiying goods offered 
him for transportation, he may do so ; bat if he once leceiTes them, he 
becomes an insurer, and can only exonerate himself from liability by 
showing that the loss arose from the act of God or the public enemy. 

BBPOEB DAWKINS, J., AT CHARLESTON, JANUARY TERM, 

1867. 

The report of his Honor, the presiding Judge, is as follows : 

"This was an action on the case, brought to recover the 
value of three bales of cotton, which had been received by 
the Company, 4th February, 1865, thirty miles from Charles- 
ton, to be transported thirty-four miles to the opposite side of 
the Santee river, and which were lost to the plaintiflf— the 
object of the renaoval being to place them where they would 
probably be more safe from the raids of the enemy. A receipt 
was given for the cotton, which should be produced at the 
trial. The weight of the bales averaged three hundred and 
thirty pounds, and Mr. Howard, factor, proved the cotton 
worth $1.80 per pound. Cotton was sent by others, residing 
on or near the line of the railroad, to the same place of de- 
posit, and afterwards delivered to them. Mr. Solomons, the 
superintendent of the road, testified that the only claims for 
loss against the Company arose from the receipt referred to 
above. 

'* As the defence rested on the evidence given by Mr. Solo- 
mons, I will give what he said. He was the Superintendent of 
the Northeastern Railroad Company in February, 1865. For 
two or three weeks the road was employed in removing Gov- 
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eminent stores. The military had the control of the road. 
Military, as he thinks, threw off cotton — cotton received thirty 
miles from Charleston to be carried thirty-four. This only 
claim for loss— cotton thrown off after evacuation of Charles- 
ton (which was 18th February.) Confederate troops destroyed 
cotton, (but didn't say this^) cutting open bales and maldng 
beds, &o. The country was demoralized. 

''Did not instruct agents not to receive goods for transpor- 
tation ; did not notify persons sending goods that the road 
would not be responsible. 

" Upon the first ground of appeal, I remark that the counsel 
for defendant, in his argument, admitted the right of the plain- 
tiff to recover ; characterized the law, in relation to the lia- 
bility of common carriers, as extreme and unsuited to the 
progress and spirit of the age, and where the greatest care 
and diligence was used, if it did not excuse, it should reduce 
the damages below the loss sustained by the plaintiff. 

''I instructed the jury that the law, in relation to the lia- 
bility of common carriers, was founded on wise and good 
policy, and that the carrier occupied the position of an in- 
surer, and that he would not be discharged from loss of goods 
intrusted to his care, except by the act of God or the enemies 
of the country. Chit, on Contracts, 481. 

'' What I have to say on the next ground of appeal, and 
which is a sequence to the first, wiU show my view of the 
policy of the law in holding common carriers to the strictest 
responsibility. 

" Mr. Solomons was not clear as to the precise time the mili- 
tary had control of the road, and to what extent it was used, 
as cotton belonging to private persons was transported safely 
over the road. It did not appear satisfactorily to my mind 
what had become of the cotton. Solomons thinks he saw the 
military throw out cotton; believes it was plaintiff's, but is 
not certain. He, however, did nothing to preserve the prop- 
erty, and gave no notice to the plaintiff of its exposed con- 
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dition, if it was her cotton thrown off. The ground of appeal 
states that the railroad, and all its rolling-stock, were in the 
possession of the military when the cotton was received. K 
this be so, the officers of the Oompany knew best the capacity 
of the road for transportation, and should have advised the 
plaintiff gf the difficulty and danger, if any existed; not 
having done so, and giving no notice that they would not incur 
the risk, all the liability of a common carrier attached when 
they received the cotton. If they took a greater quantity of 
commodities than they could transport, they are chargeable 
for any loss occasioned thereby. Chit, on Con. 481, n. 2. If 
the plaintiff had been advised of the difficulty, she might have 
ai^ailed herself of some other means of transportation. 
"The jury found for the plaintiff $900." 

The defendants appealed, and now moved this Court for a 
new trial, on the grounds : 

1. That his Honor charged that there was no limit to the 
liability of a common carrier, except where the loss was caused 
by act of God or the public enemy ; whereas it is respect- 
fully submitted that such common carrier is required to ex- 
ercise the greatest care and diligence possible under all sur- 
rounding circumstances, and, if he does so, he will not be liable 
for loss or destruction of goods committed to his charge. 

2. That it was in pioof that the Northeastern Bailroad and 
all its rolling-stock were in the possession of the military in 
the removal of troops when the cotton was received, and the 
Judge's charge precluded the defendant from the benefit of 
these extenuating circumstances. 

Martin, for appellants. 

Simonton and Barker, contra. 
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The opinion of the Court was delivered by 

DuNEJK, C. J. It is stated by all the text- writers that, in 
addition to the obligation of exercising all reasonable care of 
the property intrusted to his charge, which duty arises from 
the reward paid, the law affixes to a common carrier the re- 
sponsibility of an insurer — ^that is, (says Mr. Justice Story,) 
he is responsible for all losses not occasioned by the act of 
God or of the public enemy. The inquiry, therefore, is not 
whether the carrier has, or has not, been guilty of negligence, 
but whether the loss comes within either of the excepted cases. 
Such is the stringency of the rule, that it is well settled that 
losses, occasioned by robbery on the highway, or by the depre- 
dations and violence of mobs, rioters and insurgents, are not 
deemed losses by the public enemy, within the meaning of the 
exception. Story, Bail., sec. 526. 

It is said, in the second ground of appeal, (which alone has 
been relied on in this Court,) that, at the time when the plain- 
tiff's cotton was received, the Northeastern Railroad and all 
its rolling-stock were in possession of the Confederate mili- 
tary authorities in the removal of troops, and that the Judge's 
charge precluded the defendant from the benefit of these ex- 
tenuating circumstances. 

A common carrier is bound to receive and carry all goods 
offered for transportation by any persons whomsoever, upon 
receiving a suitable hire. This is the result of his public 
employment as a carrier, and he will be liable to an action, 
unless there is a reasonable ground for the refusal. But if 
he refuses to take charge of the goods, because his coach is 
full, or because they are of a nature which will at the time 
expose them to extraordinary danger, or to popular rage^or 
because he has no convenient means of carrying such goods 
with security, &c., these will furnish reasonable grounds for 
his refusal ; and will, if true, be a sufficient legal defence to a 
suit for the non-carriage of the goods. Story, Bail., sec. 608. 

On 11th February, 1865, the defendants received from the 



APPEALS AT LAW. 185 

Columbia, April and May, 1867. 

plaintiff, at the MonkV Corner Depot, thirty miles from Charles- 
ton, certain bales of cotton to be transported to Kingstree, 
thirty-four miles further, and there delivered to Peter Mouzon. 
On 17th February, the cotton was sent, from Monk's Corner, 
on the freight train. The action was brought^ and a verdict 
rendered, for the value of three of these bales of cotton. 

The charge of the presiding Judge,, to which objection is 
taken, is thus reported by him : " The ground of appeal states 
that the railroad and all its rolling-stock were in the posses- 
sion of the military when the cotton was received. If this 
be so, the officers of the Company knew best the capacity of 
the road for transportation, and should have advised the plain- 
tiff of the difficulty and danger, if any existed ; not having 
done so, and giving no notice that they would not incur the 
risk, all the liability of a common carrier attached when 
they received the cotton. If the plaintiff had been advised 
of the difficulty, she might have availed herself of some other 
means of transportation." 

The Court can perceive no error in the instructions thus 
given. It was for the defendants, and not for the plaintiff, to 
estimate the difficulty of the undertaking and the extent of 
the risk. According to their statement, the road and its roll- 
ing-stock were, at that time, "in the possession of the military 
in the removal of troops, &c." Under these circumstances, 
they may have declined to take charge of the plaintiff 's cotton 
for the purpose of transportation. They j udged for themselves, 
and having signed the receipt and, six days afterward, moved 
off the cotton, they voluntarily assumed a responsibility which 
rendered them liable to the plaintiff's action. 
' The motion is dismissed. 

Wardlaw and Inglis, J. J., concurred. 

Motion dismissed, 
VOL. XIV. — 13 
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Lawrbsncb J. WrrsELL vs. John S. Eiggs. 
Case — Measure of Damages. 

Action on the case against a real-estate broker, to recover damages for 
an alleged breach of duty in not paying over to plaintiff or his agents 
the purchase-money, Confederate treasury notes, of a tract of land of 
plaintiff's, which defendant had sold for him ; the money having been 
retained by defendant, without giving notice that he had received it, 
until it became valueless. The declaration contained no specific allega- 
tion of fraud or collusion, nor of special damages: — Held^ that the 
measure of damages was the value of the currency at the time it was 
received by defendant, with interest thereon ; verdict for a much larger 
amount set aside and new trial ordered. 

BEFORE DAWKINS, J., AT CHARLESTON, JANUARY TERM, 

1867. 

The report of his Honor, the presiding Judge, is as follows : 

"This was an action on the case brought by the plaintiff 
against the defendant to recover damages for alleged negli- 
gence and mismanagement in the sale of a tract of land. 
Some time previous to November, 1864, plaintiff, through his 
factors, Messrs. O'Hear, Roper and Stoney, employed defend- 
ant to sell a tract of land for him, situated in Colleton District, 
for which he had been oflfered, previous to the war, $5,000. 
Subsequently plaintiff saw defendant, and limited the mini- 
mum price at $15,000, and plaintiff swore he gave defendant 
instruction when the land was sold to pay over the proceeds 
of the sale to his factors. The instruction was denied, undfer 
oath, by defendant. Both plaintiff and defendant were 
sworn. 

" On the 9th of November, 1864, the land was sold by de- 
fendant for ?16,800, and bid off by Mr. Loryea, who trans- 
ferred his bid to Dr. Prince. The purchaser or his assignee 
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employed John Philips, Esq., to examiue the titles prepara- 
tory to the payment of the money ; and on account of some 
difficulty in procuring the title-deeds, Mr. Philips delayed his 
approval until 6th February, 1865. The title was immediately 
drawn up for plaintiff to sign, and forwarded to him by de- 
fendant in a letter. The deed was returned executed in a day 
or two after sent, by plaintiff's brother, to Charleston. 

" On the 20th January, 1865, Dr. Prince paid to defendant 
the purchase-money and took a receipt, a copy of which, with 
the letter of defendant to plaintiff, of date 6th February, 1865, 
accompanies this report as a part thereof. 

*'When the plaintiff closed his case, defendant's counsel 
moved for a nonsuit on the ground taken in the notice of 
appeal, contending that an auctioneer's duty and responsibility 
ended when he had effected a sale of the property. Conced- 
ing generally the fact to be so, yet, if he undertakes to do 
more, he will be bound by his contract, and must follow the 
instruction of his principal. The defendant was broker and 
auctioneer. What was the contract, whether there had been 
any breach of it, and, if so, what damages the plaintiff had 
sustained, I considered questions for the jury, and refused the 
motion. The defendant, in the receipt signed by him on the 
20th January, 1865, for the purchase-money, styles himself 
"Attorney for L. M. Witsell," and I hardly think he can con- 
tend his duty ended when he sold the property. 

" It was zealously and forcibly argued by. plaintiff's coun- 
sel that the facts proved made a case of collusion between the 
defendant and the purchaser to fraudulently deprive the 
plaintiff of his property, &c. I charged the jury if the de- 
fendant was unmindful of the trust reposed in him, and had 
fraudulently colluded or combined with the purchaser, to the 
injury of the plaintiff, he ought to be held responsible for 
whatever damages the plaintiff had sustained thereby. I 
repeated this part of my charge, in order that I might be 
clearly understood by the jury as well as the counsel. I sup- 
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pose it moat likely it was on this ground the jury found their 
verdict, for in no other view of the case submitted could they 
have found the verdict they did. I left the whole question to 
the jury, instructing them that it belonged to them to decide 
it, as well as the amount of damages. 

" I said to the jury that the purchaser was not bound to 
pay the purchase-money until the title was made out and 
tendered, and that he was entitled to sufficient time to have 
them examined. That the sale was made for Confederate 
treasury notes, which tte plaintiff was bound to accept, pro- 
vided defendant used proper diligence in giving plaintiff 
notice of payment after 6th of February, when the money 
was worth something ; but if, for the want of notice, defendant 
kept the money until it became valueless, he should be held 
responsible for its value when plaintiff executed the title, 
which was about one hundred for one in gold. But if the 
defendant had not negligently omitted to give the notice, and 
discharged to the best of his ability the trust reposed in him, 
the loss must fall on the plaintiff, and they should find for 
the defendant. I endeavored to present to the jury the facts 
bearing on each proposition, without indicating any opinion ; 
and when I closed my charge, I inquired of the counsel if 
there was any other point on which either of them desired 
the jury to be instructed. They responded promptly in the 
negative. 

"The jury found a verdict for the plaintiff for $2,500." 

COPY OF RECEIPT. 

Received, Charleston, January 20, 1865, of Dr. George 
Prince, the sum of sixteen thousand three hundred dollars, in 
Confederate treasury notes, which sum is the amount of the 
purchase of L. M. Witsell's plantation, sold by me at auction 
on the 9th day of November, 1864 ; and I agree to refund 
the said amount in currency should the title to said planta- 
tion, which is now undergoing investigation, prove not good. 
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and to use all efforts to have the conveyance signed by the 
said L. M. Witsell ; but should I fail to obtain his signature 
to said title-deed, and his acceptance of the proceeds of said 
sale, then in that case I am to return the amount this day 
received, say sixteen thousand three hundred dollars, in the 
same currency I now receive, without interest. 

(Signed) JOHN S. RIGGS, 

Attorney for L. M. Witselh 

COPY OP LETTBB. 

Charlbston, Feb. Qth, 1865. 

L.J, Witsell, JEsq., Walterboro\ Colleton District : 

Deab Sib : Herewith please find enclosed title of plantation 
sold by me on your account for execution in the presence of 
two witnesses. 

I do not know whether there is a Mrs. Witsell ; but, if so, 
the renunciation of dower must be made by her before a 
magistrate or notary public. 

The proof of your own signature must also be made by one 
of the witnesses thereto before a magistrate or notary public, 
and then the title is complete, and you will oblige by return- 
ing it to me immediately. 

I am, dear sir, 

Yours, respectfully, 

J. S. EIGGS, 
per J. 0. Chamberlain. 

Copy sent by mail enclosing deed for signature, as dated. 

J. C. Chamberlain. 

The defendant appealed, and now moved this Court for a 
nonsuit, upon the ground : 

Because, even admitting the plaintiff's allegation that the 
defendant was employed by him as an auctioneer to sell his 
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plantation in Colleton District, and with verbal instructions 
to pay over the proceeds to Messrs. O'Hear, Roper and 
Stoney, this imposed no legal obligation on the said defend- 
ant as an auctioneer, and was a mere notification that they 
were the parties to receive the money when called for, and 
there was no legal liability on his part to seek out and effect 
a settlement with the parties, nor any responsibility in 
damages in case of failure so to do. 

And failing in that, then for a new trial, upon the grounds : 

1. Because the proof was uncontradicted that the Confed- 
erate currency was deposited in bank by the defendant as 
received, and it was the duty of the plaintiff, or of O'Hear, 
Roper and Stoney, if they were the parties to whom it was to 
be paid, to have applied for the same ; and if, by their failure 
so to do, the said currency, through the casualties of war or 
otherwise, has become depreciated and valueless, the defend- 
ant cannot be held responsible therefor, and his Honor erred 
in charging the contrary thereof to be the law. 

2. Because his Honor erred in charging the jury that the 
non-notification by the defendant to the plaintiff of the receipt 
of the money by him was negligence and the subject of dam- 
age ; whereas it is respectfully submitted that this was not 
in law a culpable negligence, or one from which any damage 
could result, as the execution by the plaintiff of his title-deed 
after the 6th day of February, 1865, and its delivery to the 
defendant without further instructions, was a sanction and 
authority by him of his readiness to receive in payment 
therefor Confederate currency as of that date, and its previous 
receipt by the defendant as auctioneer could be in no view 
either a matter of negligence, injury, or damage to the 
plaintiff. 

8. Because, although the Confederate currency was paid 
by the purchaser on the 20th January, 1865, it was received 
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by the defendant in the natare of a conditional deposit, and 
it was neither the money of the plaintiff, nor could the de- 
fendant have either remitted it to or paid it over to him until 
the title was approved and executed, and this was required 
by Mr. Philips, the attorney of the purchaser, who had been 
furnished by the plaintiff with the papers necessary to make 
examination of the title. 

4. Because there was no proof whatever that the alleged 
inducement to the plaintiff to sell his plantation was ever 
communicated to or came to the knowledge of the defendant, 
nor was there any evidence of the value of the plantation 
proposed to be purchased in lieu thereof, and therefore this 
could not legally form a ground of recovery or element of 
damage. 

5. Because there was an entire failure of evidence to show 
that in February, 1865, when he made and sent the title to the 
defendant, and thereby confirmed and authorized the con- 
summation of the sale, and the receipt of the purchase-money 
in Confederate currency as of that period, that the said Con- 
federate currency, if received by him, or O'Hear, Roper and 
Stoney, could have been applied either to the purchase of 
another plantation or any other purpose. 

6. Because the defendant cannot be held liable for the non- 
payment of the Confederate currency to O'Hear, Roper and 
Stoney, as the plaintiff himself, neither by his own testimony 
or any proof, either alleged or substantiated that he ever in- 
formed O'Hear, Roper and Stoney that they were to receive 
the money, or ever instructed them in relation thereto, or ever 
authorized them to apply for it. 

7. Because, under any circumstances of the case, the only 
damage which could be recovered by the plaintiff was the 
proportion of value which Confederate treasury notes bore 
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to gold, which was proved, and their verdict in e^ccese of that 
amount wacT conjectural, capricious, and excessive. 

8. Because the title-deed to the plantation was not received 
by the defendant from the plaintiff until four days before the 
evacuation of the city of Charleston by the Confederate army; 
and even had the money been then paid over to 0*Hear, 
Eoper and Stoney, it could have been of no avail, inasmuch 
as it was proved that the plaintiff was absent in Walterboro', 
Colleton District, and it was impracticable for the said O'Hear, 
Roper and Stoney to have remitted the Confederate .currency 
to him, even if they had been so directed or had been in 
Charleston to receive it, of which there is no proof. 

9. Because the evidence, so far from showing any negli- 
gence on the part of the defendant, establishes the fact that 
he used every diligence in the discharge of his duty; and 
inasmuch as the verdict is wholly against the said evidence 
and the law, it should be set aside, as, if allowed to stand, it 
will operate grievously and wrongfully against the defendant, 
who is entitled, under all the circumstances, to the re-exami- 
nation of his case. 

McBeth and Buistf for appellants. 

Simonton and Barker , contra. 



The opinion of the Court was delivered uy 

Wardlaw, J. There are three counts, all alleging the 
undertaking of the defendant as a real-estate broker, for 
compensation to be retained by commissions at the usual 
rate, to sell a plantation of the plaintiffs for Confederate cur- 
rency ; and all in effect claiming damages for the breach of 
his duty to sell with care and diligence, and promptly to col- 
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lect and pay over the proceeds. The first alleges his delay 
of collection and payment until the currency became greatly 
depreciated in value, whereby the plaintiff lost the oppor- 
tunity of investing the proceeds, and they became worthless ; 
and further, that the defendant has not as yet rendered a just 
account of the sale and its proceeds, and thereby the planta- 
tion and its value have been wholly lost to the plaintiff. The 
second alleges the defendant's undertaking to pay the pro- 
ceeds of sale to Messrs. O'Hear, Eoper and Stoney, plaintiff's 
factors, — his default of diligence and promptness in collecting, 
and his -neglect to pay to the said factors, — whereby the pro- 
ceeds of sale have been wholly lost to the plaintiff. The 
third alleges sale and such carelessness, negligence, improper 
conduct, and breach of duty on the part of the defendant, 
that the proceeds were lost to the plaintiff — ^were not paid to 
him or his agent, — and were not applied to the purchase of 
other land or to the payment of debts due by the plaintiff, as 
otherwise they might and would have been, and the plaintiff 
has lost the value of his plantation. 

Each of the counts contains in the breach the words, " con- 
triving and intending craftily and subtly to deceive and de- 
fraud the plaintiff;" but this is mere superfluous verbiage, 
often introduced into the conclusion of a common money 
count in a declaration in assumpsit. Such words do not of 
themselves amount to a specific allegation of fraud or collu- 
sion ; and such allegation is not to be found in the declara- 
tion in this case. 

The proof shows that a fair sale was made ; that delay, so 
explained by circumstances that it was not complained of in 
argument here, to^k place from November 9, 1864, till Janu- 
ary 20, 1865 ; that on the latter day the purchase-money, in 
Confederate treasury notes, was paid by the purchaser to the 
defendant, and a receipt was signed by the defendant, whereby 
he bound himself to refund to the purchaser in certain events, 
the happening of either of which would, without any such 



194 APPEALS AT LAW. 

Witsell v«. Rlggs. 

special receipt, have subjected him to the obligation of re- 
funding ; that without subsequent delay a title-deed from the 
plaintiff to the purchaser was obtained, and about the 10th of 
February, 1865, was in the hands of the defendant, to be de- 
livered to the purchaser. At that time the money was of 
some value, and it did not become altogether worthless until 
some time in May following. It should have been paid to 
the plaintiff or his agent, or at least, after such delay follow- 
ing the sale, notice should have been given by the defendant 
that it was in his hands. The defendant's letter of February 
6, 1865, sending the deed to be executed by the plaintiff 
made no mention of the money then held by him ; nothing 
appears to have been said about it, when the plaintiff's brother 
brought to town the deed executed, and it is yet in bank 
utterly valueless. 

It appears to this Court that the defendant might well have 
been made answerable for the natural and proximate conse- 
quences of his inattention to the duty of giving such notice, 
as might have saved the plaintiff from further loss, after he 
had completed the sale by sending the deed to be delivered 
to the purchaser^ Of these consequences there is a well-estab- 
lished measure — ^the value of Confederate currency about 
February 10, 186'5, with interest thereon. The speculative 
damages which have been spoken of — ^investment in land or 
payment of debts prevented — cannot be taken into considera- 
tion ; for there is no proper allegation of special damages, no 
particular proof of such, and no authority for taking them 
into the estimate. The verdict of $2,500 is, by the plain- 
tiff's argument, imputed to fraud on the part of the defendant : 
but, as we have said, there is no proper allegation of fraud. 
The case, as pi-esented by the proof connected with the alle- 
gations, although it is an action on the case for breach of 
duty, is just as if it had been an action of assumpsit upon the 
contract implied from the duty ; and the discretionary range 
which fraud and malice sometimes give to a jury in actions 
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sounding merely in damages, can no more be allowed under 
one form of action than imder another, in a case where ther^ 
is a certain measure of compensation, and vindictive damages 
are unsuitable to the proof connected with the allegations. 
A new trial is ordered. 

Dtjkkin, 0. J., and Inglis, A. J., concurred. 

Motion granted. 
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0. P. Allen vs. J. F. Fleming. 
Domestic Attachment — Affidavit. 

Affidayit by plaintiff that defendant ^'is removing or is about to remove 
out of the Bald District of Abbeville, so that the ordinary process of law 
cannot be served upon him," Tield^ not to be a compliance with the Act 
of 1^30, in reference to domestic attachments. Writ issued on such 
affidavit quashed. 

To authorize the attachment, there should be a precise allegation of some 
one of the categories which give jurisdiction, and an affidavit in the 
disjunctive is bad, although either of the facts deposed to might be 
sufficient. 

BEFORE GLOVER, J., AT ABBEVILLE, SPRING TERM, 1867. 

The report of his Honor, the presiding Judge, is as follows : 

" The plaintiff issued a domestic* attachment, and in his 
affidavit swore, 'that the said J. F. Fleming is removing or is 
about to remove out of the said District of Abbeville, so that 
the ordinary process of law cannot be served upon him.' 

"I held that the use of these words was not a compliance 
with the Act authorizing a magistrate to issue an attachment; 
that a conformity with the language employed by the Legis- 
lature was necessary to show that the magistrate had jurisdic- 
tion; and on motion I ordered the attachment to be quashed." 

The plaintiff, 0. P. Allen, appealed, and now moved this 
Court to reverse the order of his Honor, the presiding Judge, 
quashing the attachment, on the grounds : 

1. Because the words which were held to vitiate the attach- 
ment, to wit, '' and that the said J. F. Fleming is removing or 
is about to remove out of the said District of Abbeville, so 
that the ordinary process of law cannot be served upon him/* 
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are not in the alternative, but expressive of only one of tbe 
grounds for whioh attaohments are issued. 

2. That if such words do express an alternative, they are 
not of such character as to render the attachment void. 

And he further submitted as a point which was not sub- 
mitted to the Court at the hearing, nor taken as a ground 
of appeal, viz. : 

That the attachment could not be quashed inasmuch as the 
defendant had dissolved the attachment by entering special 
bail, giving bond for his appearance at Court, &c.; that in 
such case the order quashing the attachment is a nullity. 

Thomson, for appellant, cited Act 1889, 11 Stat. 18 ; Ball 
vs. Ihyhr, 1 McM. 460 ; Chev. 5 ; 10 Rich. 16 ; 5 Rich. 478 ; 
P. L. 866, § 6. 

McGowan, contra, cited 4 Rich. 562. 



The opinion of the Court was delivered by 

DuNKiN, C. J. The Act of 1889, 11 Stat. 27, author- 
izes the writ of attachment on the oath of the plaintiflF that 
the defendant "is removing out of the district privately, or 
absconds and conceals himself, so that the ordinary process 
of law cannot be served upon him." The terms of this 
affidavit do not state that the defendant " is removing out of 
the district privately,''^ nor does it state that he '* absconds and 
conceals himself." The oath is that the defendant "is remov- 
ing or is about to remove out of the said District of Abbe- 
ville, so that the ordinary process of law cannot be served 
upon him." Assuming that, on either of these conditions, 
the writ would be properly issued, the affidavit is fatally 
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defeotive. In Devall vs. Taylor, Ghey* 5, the Court say: 
''To authorize the attachment, there should be a precise alle- 
gation of some one of the categories which give jurisdic- 
tion;" and, Judge Earle adds, "I would consider an affi- 
davit in the disjunctive as bad, although either of the facts 
deposed to might be sufficient." 

The motion to reverse the order of the Circuit Court is dis- 
missed. 

WabdIiAW and Inglis, J. J,, concurred. 

Motion dismissed. 
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The State vs. William Ellison. 

Jurisdiction — White Person — Larceny, 

Prima faeiej t]i« Court of Sessions has no jurisdiction in cases of larceny 
and misdemeanor as against a white person, even though he be jointly 
indicted with persons of color. If circumstances exist, as in The State 
Ts. Walker and The State ys. Qaick^ to take the particular case out of the 
general rule, those circumstances must appear. 

A, a white person, and B, C, and D, persons of color, were jointly indicted 
in the Court of Sessions for burglary and grand larceny, with a count 
against A for receiving stolen goods. The verdict was, as against C, 
guilty of grand larceny ; as against A, guilty of receiving stolen goods ; 
and as against B and D, not guilty \—Held^ that the Court had no jurisdic- 
tion as against A of the offence for which he was convicted, and the 
judgment was arrested. 

BEFORE GLOVER, J., AT ANDERSON, SPRING TERM, 1867. 

The indictment was against Henry Moore, George Robin- 
son, Tarlton Major, and William Ellison. The report of the 
case by his Honor, the presiding Judge, is as follows : 

"The indictment contained seven counts: 1st. The first 
charged the defendants jointly with burglary. 2d. The sec- 
ond charged Henry and Tarlton as principals, and the other 
two as accessories before the fact. 8d. The third charged 
Henry and Tarlton as principals, and the other two as acces- 
sories after the fact. 4th. The fourth charged the defendants 
jointly with grand larceny. 5th. The fifth charged Henry 
and Tarlton as principals, and the other two as accessories 
before the fact. 6th. The sixth charged Henry and Tarlton 
as principals, and the other two as accessories after the fact. 
7th. And the seventh count charged William Ellison with 
receiving stolen goods, knowing them to have been stolen. 
The three first named are freedmen, and William Ellison is 
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a white man. I directed the jury, that if they found all, or 
any of the defendants guilty, they should designate the counts 
to which their verdict referred. They found George Robin- 
son guiUy of larceny, on the fourth count, and Willianii Ellison 
guilty of receiving stolen goods, on the seventh count ; and 
they found Henry Moore and Tarlton Major not guilty. 

" The counsel for William Ellison appeals, and moves to 
arrest the judgment, on the ground * that the Cburt of Gen- 
eral Sessions, in which the defendant was tried and convicted, 
had no jurisdiction to try a white person for a misdemeanor.' " 

Harrison^ for appellant. 

Beed^ solicitor, contra. 

The opinion of the Court was delivered by 

IKGLIS, J. The Act of Assembly of September 21, 1866, 
section four, (13 Stat. 388,) gives to the District Court exclusive 
jurisdiction in all cases of larceny and of misdemeanor. The 
verdict in this case has ascertained that the offence committed 
by the appellant, Ellison, in the transaction which was the 
subject of indictment and investigation, was a misdemeanor, 
and has thereby demonstrated that according to the present 
law the Court of Sessions had no jurisdiction in his case, and, 
of course, cannot proceed further therein. In The State vs. 
Nathan Garner et al, heard and determined in the Court of 
Errors at its last sitting, the defendant, a person of color, had 
been indicted in the Court of Sessions for burglary, the count 
being so framed as to include therein a charge of larceny. 
The jury found the defendant guilty of the larceny. It was 
adjudged that the Court of Sessions was thereupon ousted of 
jurisdiction in the case, and judgment was arrested. 

In The State vs. Walker and The State vs. Quick^ decided at 
our last term, this Court held that where the jurisdiction of 
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the Court of Sessions had already attached upon a case before 
the Act of September, 1866— as where, previously thereto, an 
indictment had been found in the Sessions, (as in Walker's 
case,) or a recognizance to appear there had upon arrest been 
entered into, or even where warrant had issued, (as in Quick's 
case) — that Court retained its jurisdiction to complete the pro- 
ceedings thus begun. But certainly ^nma/ocic the Court of 
Sessions has now no jurisdiction in cases of larceny or mis- 
demeanor, and if any special circumstances exist which take 
the particular case out of the general rule, those circumstances 
ought to appear. Nothing of this kind is disclosed in the re- 
port sent up of the present case. When it is considered in 
how many instances a larceny or a misdemeanor is so included 
as a necessary element in the definition of a higher offence 
that the jury, upon the trial of an indictment for an offence of 
which the Court of Sessions alone has jurisdiction, may nega- 
tive the aggravations which are essential to constitute the 
crime charged, and find only the inferior offence included 
therein, the serious inconvenience introduced by the operation 
of the Act of September, 1866, must be regretted. 

But an anomaly still more surprising and deplorable has 
been introduced by subsequent legislation. The Act of As- 
sembly of December 21, 1866, section eleven, (13 Stat. 494,) 
gives to the superior Court of law and to the District Courts 
" concurrent jurisdiction of all cases in law, civil and criminal, 
of which, by the Constitution, the District Courts have juris- 
diction." The Constitution has invested the District Courts 
with jurisdiction of "all criminal cases wherein the accused 
is a person of color." The remarkable result of this legisla- 
tion is, that a "person of color" may be tried either in the 
superior or inferior Court for a misdemeanor, a larceny, &c., 
but a white citizen can be tried only in the inferior Court. The 
color of a defendant will, therefore, constitute another excep- 
tion to the general rule herein affirmed, that the Court of 

Sessions has no jurisdiction of misdemeanor, &c. The present 
VOL. xrv.— 14 
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case famishes a good illastration of this siDgular state of the 
law. The colored defendant has had his trial and received 
his sentence in the superior Court. Tl^ white defendant 
must be sent down to the Court of inferior jurisdiction; but 
he is entitled to avail himself of this, his legal inferiority. 
The motion in arrest of judgment is granted. ' 

DuNKiK, C. J., and Wabdlaw, A. J., concurred. 

Motion granted. 
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The State vs. Laban H. Trapp. 

Malicious Trespass — Ovmership — Killing Dog. 

Where, in an indictment for malicious trespass in killing a dog, the only 
description of the dog was that it was the property of J. B. , held^ that 
proof that the dog was the property of C, a son of J. B., who was 
eighteen years old, and who resided with his father, and to whom it 
had been giyen by his sister, did not sustain the indictment, and new 
trial ordered. 

Is a dog * personal property' within Uie Act of 1861, so that an indictment, 
for a malicious trespass in killing it, can be maintained ? 

BEFORE W. R. ROBERTSON, ESQUIRE, DISTRICT JUDGE, 
FAIRFIELD, FEBRUARY TERM, 1867. 

The report of the District Judge is as follows: 

" The defendant is ipdicted under Act of December, 1861, 
(12 Stat. 908,) for malicious trespass, in killing a dog, the 
property of Jacob Bookman, the prosecutor. 

"It appeared from the testimony of Algernon Bookman, an 
intelligent youth of sixteen, son of the prosecutor, that as he 
was passing from his father's fields to his home, having with 
him two dogs, he was met on the highway by the defendant, 
who charged him with having killed his, the defendant's, hog. 
This the youth denied. The defendant thereupon shot down 
one of the dogs, the most valuable one, within three feet of 
the witness ; and was proceeding to reload his gun with the 
declared purpose of killing the other dog, when the young 
man succeeded in getting him out of his reach. 

*'The defendant and prosecutor were not friendly. 

"At some time between the killing of the hog and dog, the 
defendant stated to a neighbor that Bookman had had one of 
his hogs killed, and that he intended to kill Bookman's dog. 
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The neighbor advised him not to do so, but to send some one 
to Bookman and he thought Bookman would pay him for his 
hog. To this defendant replied, 'that he intended to kill the 
dog, for that Bookman had run over him long enough.' 

" As to the ownership of the dog, Algernon testified that it 
had been brought to his father's from his grandmother's by 
his Sister when it was a pup, and that she afterwards gave it 
to her brother Chalmers, who claimed it up to the time it was 
killed. That Chalmers was about eighteen years old and 
lived with his father. 

" As to the value of the dog, the witness stated that he was 
'valuable,' *a good watch -dog, and a gol^d hunting-dog, and 
that he was about three years old.' There was, however, no 
pecuniary value fixed by the testimony. 

" The defendant oflfered no testimony. His counsel urged 
for his defence : First, that dogs were not 'personal property ;' 
Secondly, that if they were ' personal property,' they were 
only so in exceptional cases, and a special value should be 
proved ; and, thirdly, that the proof was^that the dog belonged 
to Chalmers Bookman, the son of the prosecutor, and not to 
the prosecutor, Jacob Bookman. 

'*I held, and so charged the jury, that a dog was, in contem- 
plation of law, 'property.' That they were universally so 
regarded, and that it was not necessary that any special pecu- 
niary value should be fixed by the testimony to bring them 
within the denomination of 'property.' 

"It was moreover proved that the dog was 'valuable,' and 
I held that a dog which is not merely a pet, but serves some 
valuable and useful purpose, such as guarding the premises 
of its owner, to have an actual value, and hence to be ' property.' 

"I further held, and so charged the jury, that a dog claimed 
or owned by a minor child living with its father, was suf- 
ficiently described in an indictment as the property of the 
father. That in the common acceptation of the country, dogs 
owned by the children of a &mily were regarded as belong- 
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ing to the father; and that; in any view, there was in the fact 
of the possession and control of the father over the dog such 
a qualified property as was sufficient to sustain the indictment. 
In this connection I stated that, in my judgment, any prop- 
erty held or claimed by a minor child living with its father 
was sufficiently described as the property of the father, unless 
given to the child by some deed of trust or other special act 
which would preclude the idea of ownership in the father. 
That the ownership of the dog by a minor son living with 
his father is always by the permission of the father, at whose 
expense the dog is kept, and oflen, as in this case, for whose 
benefit the dog is allowed to remain upon the premises ; and 
that it rarely happens that a ^watch-dog' kept by a family is 
not nominally the property of some one of the children, to 
whom often, as in this case, the nominal ownership is deter- 
mined by the dog having been given to that child. 
"The defendant was convicted." 

The defendant appealed, and now moved this Court to arrest 
judgment, on the grounds : 

1. Because the Act of the Legislature from which the in- 
dictment in this case is framed does not mention dogs, so 
that, in order to sustain the indictment, they will have to come 
under the head of " other personal property ;" and it is sub- 
mitted that dogs are not in law regarded as personal prop- 
erty. 

2. Because, if dogs are ever entitled to rank as personal 
property, it is only in exceptional cases, where a special value 
is proved, and no value being proved in this case, it is sub- 
mitted that the killing of the dog was no malicious trespass 
in the sense of the Act of the Legislature under which the 
defendant was indicted. 

8. Because it was proved by one of the prosecutor's own 
witnesses, and not attempted to be contradicted, that the dog 



206 APPEALS AT LAW. 

state rt. Trapp. 

killed by defendant was given to Chalmers Bookman, a minor 
son of Jacob Bookman, bj one of hi$ relatives, and hence was 
his property, if property he was, though it was stated in the 
indictment that the dog was the property of Jacob Bookman, 
the prosecutor. 

Failing on the above grounds in arrest of judgment, fiefend- 
ant then moved for a new trial, on the grounds : 

1. Because his Honor, the presiding Judge, it is respectfully 
submitted, erred in charging the jury that property given to 
a minor child residing with its parents belongs to the father, 
unless settled on the child by deed of trust. 

2. Because, it is submitted, his Honor erred in instructing 
the jury, that in the case then before them it was unnecessary 
to prove that the dog was of any value whatever. 

Bullandj for appellant. 

Melton, solicitor, contra. 

The opinion of the Court was delivered by 

Inglis, J. The rules of criminal pleading require suffi- 
cient certainty in the necessary descriptions of the indictment 
to protect the defendant against another prosecution for the 
same act. So far as the report of the trial below informs this 
Court of the terms of the present indictment, the only descrip- 
tion of the dog, the killing of which constituted the trespass, 
so as to distinguish it from any other dog, is by an allegation 
of the ownership. It is described as the property of Jacob 
Bookman. The ownership is a usual element of description 
in all indictments for offences against property. Here it con- 
stitutes the whole description. 

The proof is very clear that the dog killed by the defend- 
ant was the property of Chalmers, a son of Jacob Bookman 
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eighteen years old and residing with his father. It was, when, 
two years old, given to him by his sister, who got it at her 
grandmother's. 

Articles of property furnished by a father, in fulfilment of 
his natural duty to provide for his children, to his minor son 
who lives with him, may be described in an indictment, even 
for larceny, as the property either of the father or of the son. 
The general property may be said to be in the father who has 
bought and paid for them — the use in the child. (2 Russ. Or. 
94; The State vs. Williams, 2 Strob. 229.) But where, in an 
indictment for larceny of certain articles of wearing apparel, 
the property was laid to be in J. "W., and the proof was that 
they belonged to a son of J. W., nineteen years old, bound 
apprentice to his father and entitled by the covenants of his 
indentures to be supplied with his clothing, the Court held 
the indictment defective. ^<2 Russ. Or. 95.) The clothing had 
been furnished not in discharge of the father's natural duty, 
but in performance of a contract and for a valuable considera- 
tion. Whatever property he had held in them had been 
divested, and the ownership was exclusively in the son. 

A dog, although for some purposes regarded in law as the 
subject of property, ministers rather to the pleasure than to 
the necessities or profit of his owner, especially when the 
latter is a youth. It is not, therefore, such an article as the 
father is bound to furnish to his minor child living with and 
dependent upon him. The dog of Chalmers Bookman was 
not given to him by his father, nor had the latter ever owned 
it. The son's title was wholly independent of the father. 

The Court is, therefore, constrained to say that the charge 
in the indictment was not sustained by the proof. The case 
must go back for another trial. If, however, the State can 
make no other proof of ownership than that heretofore made, 
this indictment cannot be sustained. 

The Act under which this proceeding was instituted is a 
new peTial statute, subjecting the convicted offender to fine 
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and imprisonment. It should, in favor of the liberty of the 
citizen, be strictly construed. Dogs are not expressly men- 
tioned in the enumeration contained in the Act, (12 Stat. 908, 
A. A. Jan., 1861,) though several other animals are, all of 
them, however, such as may be the subject of larceny. If 
embraced at all, they can only be under the general descrip- 
tion, "other personal property." The right of property in 
dogs has not hitherto been regarded in the law such as that 
an injury to or a violation of it can be pwiished criminally. 
The Court hesitates, therefore, to say, in the absence of an 
express declaration of legislative intention to this effect, that 
the malicious killing of a dog constitutes such a trespass as 
this statute designed to punish. But on this point no satis- 
factory conclusion has been attained by us, and as a decision 
of the question touching it, which i& raised in the appeal, is 
not essential to the disposition of this case, none is intended 
to be made. 
The motion for a new trial is granted. 

DuNKiN, C. J., and Wardlaw, A. J., concurred. 

New trial granted. 
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Thb State vs. R. S. Izard, Stbphanus Ford, and Daniel 

Tucker. 

Assault — Verdict — New Trial 

On indictment for*a{^nlt and battery, the verdict was, '*We find the 
defendants gnilty o/an assault but not with the intention of injuring the 
parties, and not of the battery.*' Because there was doubt of what the 
jury meant, new trial granted. 

BEFORE JOSEPH BLYTH ALLSTON, ESQ., DISTRICT JUDGE, 
GEORGETOWN, JANUARY TERM, 1867. 

The report of the presiding Judge is as follows : 

" This case was the first on the docket at the Quarterly 
Seissions of the District Court, and had been ordered docketed 
as to B. S.*Izard and Stephanus Ford, reliable information 
having convinced the District Judge that Daniel Tucker was 
in no way connected with the affair. Counsel for the defence, 
as amicus curise, suggested, however, when the case was called, 
that it might be better, when the facts were not within the 
personal knowledge of the District Judge, to docket as to all. 
This appeared to me also the safer rule, and I ordered the 
limiting words erased, leaving the indorsement on the indict- 
ment simply 'Docket.' 

''Anthony King, the prosecutor, proved that he with two 
other negro men, Isaac Wineglass and Jack Cain, started 
from Nightingale Hall plantation for Georgetown, in a pad- 
dling-boat, with some rice. That when they came to Mr. Ford's 
place they went ashore for Jack Cain to try and get another 
boat, theirs being rather small. Soon after Mr. Ford and 
Mr. Izard, whom he recognized in Court, came to the landing 
and ordered them o& Witness said he was waiting for Jack 
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Cain. Defendants ordered theqj off peremptorily. They 
obeyed. When about ten yards distant, defendants ordered 
them back, which they refused to do. Defendants got a row- 
boat and pursued them. When deponent got near Mrs. 
Pringle*8, fearing to risk the river to Georgetown, they turned 
to go back to Night^ingale Hall. Defendant Izard ordered 
them to stop, and on his refusing pointed a pistol at him, say- 
ing, ' If you won't stop, I'll make you stop.' Izard did this 
twice afterwards, witness still refusing to stop, saying he 
would not stop till he dropped dead in his tracks. About 
half-way between Mrs. Pringle's and* Mr. Ford's, going back 
home, defendants overtook them and caught their boat. Mr. 
Izard laid hold of the paddle and took it out of witness's hand, 
and struck witness with it. Witness then caught the paddle, 
and in the tussel their boat filled with water, and they had to 
get into defendants' boat to save themselves. Dr. Tucker 
(recognizing Dr. Joseph R. Tucker as the person who was in 
the boat, but evidently mistaking him for his brother, Daniel 
Tucker) called several times on Izard to desist.' Thinks if 
he had not been there, they would have been killed. When 
Mr. Izard pointed the pistol he was near enough to have 
killed witness. 

*' Isaac Wineglass testified that he was with Anthony King 
on this occasion, and corroborated his testimony in every 
material particular. Dr. Joseph S. Tucker, called by the 
defendants, stated that when he came to the landing the 
negroes had been already ordered oS, and were about ten 
yards distant. Witness suggested stopping them, and Mr. 
Ford ordered them back ; and the negroes refused to come 
back. Witness then suggested going after them. Did it for 
the purpose of saving ihe men and the rice, the boat being 
overloaded — more especially the rice : the people could swim. 
Mr. Izard never got the paddle out of Anthony's hand in the 
tussel for it, and did not strike him with it. Mr. Izard had 
no pistol; no pistol was raised. When the negroes were 
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•brought ashore, they were allowed to empty the water out of 
the boat, put their rice in it, and go where they pleased. 

"The District Judge, in his charge to the jury, instructed 
them that they might find either generally guilty or simply 
of an assault, or generally not guilty, or guilty as to some and 
not as to others. That one might, without actually injuring 
another, commit an assault by putting him in fear, as if 
one rides at another, or drives his boat against another's. 
As to question of intention, if one saw another drowning and 
jumped in the river to save his life, he certainly would not 
be guilty of assault and battery. The jury might be aided, as 
to the intention of the parties in this case, by the fact that, 
after bringing the negroes ashore, they started them oflF again 
in the same boat, and with rice rendered heavier by having 
been wet. If defendants were guilty, their education and 
social position, far from palliating, would aggravate their 
offence. The jury returned a verdict in the following words : 
'We find the defendants guilty of an assault, but not with 
the intention of injuring the parties, and not of the battery.' 

" In the course of the day the Clerk informed me that the 
jury desired to amend their verdict in regard to Daniel Tucker, 
whom, by an oversight, they had included in the general ver- 
dict. Meanwhile the panel had been changed by the challenge 
of one of the jurors. Accordingly the next morning, replac- 
ing the challenged juror, constituting the same panel which 
had tried the cause, I gave them permission to amend their 
verdict so far as it related to Daniel Tucker, which they did 
by adding the words, 'with the exception of Daniel Tucker, • 
not guilty.' On Saturday, defendants being called to receive 
\ sentence, a motion was made in arrest of judgment, on the 

I grounds: 1st. That the verdict of the jury was not in re- 

I spouse to the issue presented in the indictment. 2d. That 

I the finding of the jury, if it means any thing, is a verdict of 

not guilty. 
" It appeared to me that the finding of the jury, * guilty of an 
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assault,' was safficiently clear to allow of judgment, and tbat* 
the succeeding words should, by the obvious construction of 
the English language, be referred to the intent to commit a 
battery, and the actual commission thereof. Accordingly, 
the motion was refused.'' 

The defendants appealed, and now mored this Court in 
arrest of judgment, on the grounds : 

1. Because the verdict of the jury — "We find the defend- 
ants guilty of an assault, but not with the intention of injur- 
ing the parties, and not of the battery " — is not in response to 
the issue presented in the indictment. 

2. Because the finding of the jury, if it means any thing, is 
a verdict of not guilty. 

And failing in that, then for a new trial, on the grounds : 

1. Because the presiding Judge charged the jury that "an 
assault consists in putting another in fear" — "if jone boat 
drives against another boat, it is an assault." 

2. Because the action of the defendants was moved by feel- 
ings of humanity ; and the presiding Judge failed to explain 
to the jury that the intent with which an act is done is of the 
essence of the offence charged. 

Wihon and Dozier, for appellants. 



The opinion of the Court was delivered by 

Wardlaw, J. The commonly-received definition of an 
assault is " an attempt or offer, with force and violence, to do 
a corporal hurt to another," when there was ability to com* 
plete the attempt or. offer by a battery. The force and vio- 
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lence is but a translation of vi et armis, meaning some direct 
and immediate action distinguished from that which is indi- 
rect or remote ; and the corporal hurt may be of the slightest 
kind, even such as would harm the outward body only through 
the inner feelings. The intent is of the essence of an assault 
as of other crimes, but where the act is such as to excite in 
the mind of the person assailed a just apprehension that a bat- 
tery is intended, the defendant charged with an assault must 
show that his intent was not such as his act seemed to indi- 
cate. Whether, in a case where there could have been no 
intent to commit a battery, as where there was the presenta- 
tion of a pistol unloaded, and known to the defendant, but not 
to the prosecutor, to be so, the proof of the harmlessness of 
the weapon should shield, from a charge of assault, one who 
had, by a demonstration which he knew would excite just 
apprehension, compelled submission to his will or sported with 
the feelings of a victim, we are not now called on to decide. 

Here the jury have found the defendants " guilty of an as- 
sault, but not with the intention of injuring the parties, and 
not of the battery." What the jury meant by "injuring 
the parties " may well be doubted. They say there was no 
battery ; and overpowering in a scuffle, had for good purpose, 
they may have supposed would have been no injury — that 
is, no damage, if we regard the technical distinction between 
injury and damage. 

The law was no doubt well expounded by the District 
Judge, for from his report it is manifest that he had in his 
mind the case of The State vs. Siim, (3 Strobhart, 137,) where 
the Judge on circuit said to the jury, '* that if the defendant 
rode his horse so near to the prosecutor as to endanger his 
person, and create a belief in his mind that it was his inten- 
tion to strike, and within striking distance, it would be an as- 
sault ;" — "that if his action and conduct were such as to create 
the belief in the mind of the prosecutor that he intended to 
ride upon or to strike him, he would be guilty of an assault." 
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The jury likening a boat to a horse, as the Judge had done, 
found the defendant guilty of an assault. If they understood 
the law, they need not have added any thing to a verdict so 
finding : if they did not understand, they should have asked 
further instructions. Such a verdict as they rendered is not 
to be encouraged, and the Judge should have regarded the 
offer of such a one as an application for further instructions, 
and should have given such instructions that there would 
have been no doubt of the law, or of the meaning of the jury. 
The counsel for the defendants insists that the verdict is 
equivalent to a verdict of not guilty. The Court does not so 
perceive it; but there is doubt of what the jury meant, and 
therefore a new trial is ordered. 

DuNKiN, C. J., and Inglis, A. J., concurred. 
Motion for new trial granted. 
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Thk State vs. John Jenkins, and Scipio Fraser alias 
John Williams. 

Crimina I Law — Murder — Riot — Indictment — Evidence, 

There is no such separate offence known to the law as a '* riotous homi- 
cide's—the fact that the killing was committed by a crowd of persons 
engaged in a riot does not distinguish it in kind or degree from o'ther 
felonious homicides. 

Where a murder is committed by a number of persons engaged in a riot, 
"What is necessary to be stated in the indictment, and what not, con- 
sidered. 

Where, in such a case, the indictment, against two only of the rioters, 
charges that the mortal injury was inflicted by the prisoners, proof that 
it was inflicted by others of the rioters, whether they be known or un- 
known, will sustain the indictment — all present and participating in the 
commission of the offence being equally guilty. 

Where the indictment charges that the deceased came to his death by 
^* bricks and stones cast and thrown " by the prisoners, proof that he 
came to his death by means of bricks or stones cast, &c., or by kicking 
and stamping, will be sufficient. 

The indictment should state a particular means or instrument of death, (or, 
if the fact be so, that it was by means or instrument unknown,) and also 
a particular part of the body as the locality of the injury ; but these allega- 
tions need not be strictly proved. If the mode of applying the violence 
be the same in kind, that will be enough, though the weapon or instru- 
ment used, atid the part of the body hurt, be different. 

BEFORE DAWKINS, J., AT CHARLESTON, JANUARY TERM, 

1867. 

The report of his Honor, the presiding Judge, is as follows: 

"The defendants were indicted and found guilty of the 
murder of E. M. Branford. The prisoners appeal ; and I will 
give a brief statement of the case, as the evidence will accom. 
pany this report and explain the facts fully. 

"On the 24th June, 1866, the prisoners, with other colored 
persons, had a difficulty with some of the city police, at or 
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near the battery. They passed up King street, uttering threats 
and behaving in a rude and riotous manner. The prisoners 
controlled and were the leaders of the party. They passed into 
Tradd street, where the deceased was quietly passing, alone 
and unattended. They commenced the attack by throwing 
bricks; Jenkins threw first, and Fraser next. The deceased 
attempted to make his escape by running, but was knocked 
down by a brick thrown, most probably, by Jenkins, which 
gave the mortal bruise, (Ahrens' evidence.) When prostrate 
on the ground, the assailing party gathered about him and 
kicked and stamped him, but it did not appear by which one 
of the party. The deceased was carried to his father's r^i- 
dence by two colored persons not of the assailing party, and 
died on the 27th June, 1866, from the wounds arfd bruises 
then received. 

" The indictment was in the usual form, and I held it suf- 
ficient, and said to the jury, that all who were present, aiding 
and abetting, were properly chargeable as principals. Where 
two or more persons combine or conspire to commit an offence, 
and conspiracy enters into and forms a part of it, it should be 
stated in the indictment. It did not appear to me material, 
in a charge for murder, whether the parties charged by con- 
cert, laid in wait, or riotously assembled : the gist of the crime 
was the homicide. 

'* Neither did I regard it material whether the death was 
produced by the bricks cast and thrown, or by the kicks and 
stamps. Any means used calculated to produce a wound or 
bruise similar to the one described in the indictment will be 
suflBlcient, though the instrument used is different from the one 
stated. My impression was, the mortal wound or bruise was 
given by the brick thrown by Jenkins. 

*' What I have said, with a copy of the evidence, will enable 
the Court of Appeals to decide the case. The counsel for the 
prisoners have famished me with a copy of the evidence, as 
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reported in one of the daily papers. I have examined it, and 
attach it hereto as part of my report, believing it correct. 

*' The counsel for the prisoners were assigned by the Court. 
They manifested commendable zeal, research, and ability in 
their defence ; and it is greatly to their credit that they have 
taken this appeal without fee or reward, and at considerable 
expense, believing, as I have no doubt they do, the forms of 
law were not complied with, I considered it an unprovoked, 
unmitigated murder." 

BYIDENCE. 

E. M. Whiting, Esq,, deposed that he is Coroner, and was 
called upon to investigate the death of B. M. Branford, on the 
28th of Junor The body was at his father's house in Lime- 
house street, which is the last but one from Tradd street, and 
runs to the water ; the body was laid on a table, the features 
much discolored and swollen ; called in Drs.Aitchell, Michel, 
and Winthrop, who were in attendance during illness ; com- 
menced investigation on the 28th of June, and concluded on 
the 5th of July ; examined some twenty witnesses, and took 
the testimony of two colored women, who, on being taken to 
the jail, identified the prisoners as the ringleaders who had 
inflicted the injuries ; the women were named Kate Kennedy 
and Sarah Brown. 

Oros8'€xamined. The verdict was rendered on the 5th of 
July, and the women gave their testimony at that investiga- 
tion ; on the 29th June, Sarah Brown, and on the 8d July, 
Kate ; they knew the first names of the prisoners, but not 
their surnames ; he had examined about nine witnesses before 
he took the women to jail; other witnesses identified the 
prisoners before that time ; went to the house about 9 A. M., 
and found the body as described. 

Dr. Henry Winthrop deposed that he is a practising physi- 
cian, and was called on in June last, on Sunday evening, to 
see B. M. Branford, at his father's house. He was weak from 
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the blows received, and from the loss of blood ; the wound 
was on the top of the head, about four inches above the right 
eyebrow ; he had a severe contusion on the right jaw, which 
was much swollen and discolored ; the two principal blows 
were those mentioned, but he had bruises on his face and chin 
which must have been inflicted by separate blows ; continued 
to attend the case, with Dr. Mitchell, until death ; he died of 
his wounds. 

Gross-examined. The blood was from the principal wound 
on the head ; that, with the wound on the temple, extending 
to the right jaw, caused the death ; wound on the head caused 
the fracture of the skull ; patient lived until Wednesday after- 
noon ; wound on the head apparently inflicted by a brick or 
stick, but could not say positively; was evidently not in- 
flicted by a sharp instrument. 

Dr. Mitchell deposed that he was called in the morning (early) 
after the occurrence ; regarded patient in a dying condition ; 
state of wounds same as described by Dr. Winthrop; there 
was a suffusion of blood on the brain, caused by the fracture 
and breaking of some blood-vessel ; died on Wednesday nighty 
and the death was caused by the wounds received ; the wound 
on the skull caused the fracture, which led, in a great measure, 
to the death ; at the post-mortem examination found a quantity 
of blood between the membrane of the brain ; the wounds 
were evidently inflicted by some dull instrument, such as a 
brick or stick. 

Cross-eocamined. Could not say at what distance the person 
inflicting the wound was from the deceased, but was evidently 
done by a brick ; the person must have been near, from the 
nature of the skull wound ; presumes deceased had fallen, and 
the wound was inflicted while prostrate ; the wounds on the 
side of the head might have been inflicted lying on his back. 

Dr. MiddleUm Michel deposed that he was called in on 
Thursday, the 28th of June, to assist in the post-mortem ex- 
amination ; found the face much contused ; right eye closedi 
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and general appearance of the face indicated a contusion, not 
an incision ; the principal wound was in forehead, about four 
inches from right eye, and on removing the skull-cap clotted 
blood was found, which had formed a membrane; on the 
frontal bone was a fracture of considerable extent, travelling 
upwards and downwards and laterally ; his opinion was, that 
from the character of the wound it was inflicted by a weapon 
coming from a distance, as there was no depression of the 
bone ; the brain was highly congested, and had a clot of blood 
embedded in the brain proper ; the wounds were quite suffi- 
cient to produce death, and were evidently caused by a missile 
thrown, and from long experience knows that a blow given 
near by depresses the bone. 

€frosS'€xami7ied. Wound on forehead was over the right 
eye, about four inches, and evidently the blow came from 
above downward ; stated what was his opinion of the wound 
at the time of investigation ; the wound would not have been 
altered if the party receiving it had been prostrate, but the 
missile was 'evidently thrown from some little distance, and 
forming a parabolic curve came upon the skull in a descend- 
ing direction. 

Mrs. Susan Wilson deposed that she resides in Tradd street, 
on the west side of King, on the south side, at No. 75 ; on 
Saturday was sitting in her yard and heard a great noise, and 
looking out saw a number of men with brickbats throwing 
them at a young man, who was walking along quietly ; he was 
finally knocked down, and they still threw at him ; she went 
across the street and looked at him ; two black men afterwards 
carried him off; the crowd was composed altogether of colored 
men and boys, who were very noisy and boisterous, using ob- 
scene and filthy language ; they were cursing the police, and 
wanted to kill them ; did not recognize any person, owing to 
her own excitement and alarm, but knows that the two pris- 
oners were in the crowd. 

Cross-examined. Mr. Branford was coming toward King 
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Street, and was walking along quietly ; the crowd surrounded 
him, and after he commenced to run away from them they 
still threw at him, and, when he fell, stamped on him ; he fell 
opposite to her house, and the crowd was to the right and left. 

Mrs. Henrietta Mangles deposed that in June last she lived 
at No. 27 King street, west side, between Tradd and LamboU, 
and was at home when the street-riot occurred : was sitting at 
her window and saw a crowd pass with brickbats and sticks ; 
saw John Jenkins twirling a club, and heard him say he had 
laid one fellow out in Tradd street, and he would never rise 
to use his club again ; Jenkins' club was very like a police- 
man's ; she immediatly closed her window and went away, as 
the brickbats were flying in all directions. 

Mr. Walter Wehh deposed that he lives at No. 40 King 
street, opposite to Mrs. Mangle's. On the evening in ques- 
tion he was sitting in front of his door and saw Jenkins pass, 
twirling his club, and saying that he had laid one d— d rebel 
low ; the crowd passed on, but after a while returned in haste, 
and Jenkins ordered a halt, and said there was enough done 
for that day, and told them to disband until the next night ; 
knows Jenkins well, as he lived in the neighborhood, and 
was a nuisance to that section; he was in command, and 
about a few feet in front of the band, who were about fifteen 
in number. 

Gross-examined. Heard Jenkins coming up from the bat- 
tery, going towards Tradd street, and heard him make the 
remarks when opposite his hous« ; it was between four and 
six o'clock when they returned ; he was standing in his door, 
and they flung a brick at him, breaking some slats in the 
window; saw Fraser in the crowd, but did not see him do 
any overt act. 

E. M. Whiting, Esq., explained that Sarah Brown and 
Kate Kennedy knew Scipio Frazier and John Jenkins ; did 
not know their surnames, as before stated, but both identified 
them on visiting the jail. 

Charles Sober deposed that in June last he lived at No. 75 
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Tradd street^ in the same house with Mrs. Wilson. On Sun- 
day night, about eight o'clock, heard the row in King street, 
and looking out the window saw a crowd of colored men and 
boys armed with bricks and sticks running after a man who 
was coming from Orange street; he fell when opposite the 
house, and one man went to him and cursed him, and lifted 
up his foot to stamp him, but did not see him do so ; he lay 
there about eight or ten minutes, and then two colored men 
lifted him up and carried him off; he was running, at the 
time he fell, towards King street^ and feU forwards ; the crowd 
was very near. 

G. F. Ahrena deposed that he lived at No. 86 Tradd street, 
north side, between Orange and King, one door from Orange ; 
was there at the time of the row ; was standing in the piazza, 
about eight o'clock, and heard the men coming up; John 
Jenkins and Scipio Fraser were leaders ; Mr. Branford was 
walking along, saying nothing to any one, wh^n the crowd 
attacked him with bricks j saw Jenkins and Fraser both 
throw bricks which took effect on Mr. B. ; Jenkins threw one 
afker he fell, and stamped upon him; they were the leaders of 
the crowd, and he knew them well ; Jenkins lived in Weinges' 
court and Fraser in Legare street ; saw Fraser since the oc- 
currence ; heard him say, in his yard, that he had killed one 
white-livered rebel s— of a b — , and would kill another, and 
he had him arrested. This was the day subsequent to the 
murder; Scipio was arrested and carried to the Provost 
Courty and came back, and it was after this that he had been 
arrested ; he was by a window and overheard the conversa- 
tion of Scipio with Sarah and Kate. 

Cross-examined. The crowd was coming from King street, 
and Branford from Orange street ; knows Mr. Eober, and saw 
Mrs. Wilson cross over to where B. was lying after he was 
knocked down ; Jenkins flung the first brick and Scipio the 
second ; B. then ran, and was by their house when Jenkins 
hit him again. 
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Sarah Brown deposed that she knows Mrs. Ahrens' honse 
in Tradd street ; was there at the time of the riot, on Sunday 
evening, between four and five; saw the crowd coming from 
King street, and Mr. Branford from Orange street ; saw them 
fling at him ; saw Scipio in the crowd throwing bricks, but 
could not say if Jenkins was there ; Scipio immediately after- 
wards boasted of having struck the first blow, and having 
killed one rebel s — of a b — , and would kill another ; he re- 
peated this statement the next day, and she had him arrested. 

Kate Kennedy deposed that she lived with Mrs. Ahrens in 
June last ; remembers the riot well ; she did not see the fuss, 
but was present in the yard when Scipio made the statement 
that he had struck the first blow, and had laid out a white- 
livered s — of a b — , and would kill more, and bragged that 
they had not caught him ; she was not at home at the time of 
the riot ; had Scipio arrested the next day, on his reaffirming 
that he had killed Branford. 

Tlwmas Hill deposed that he was on the police in June 
last ; was on duty at the battery on Sunday, 24th of June 
last ; about five o'clock he was posted there, and was ordered 
to disperse some colored men and boys who were making a 
disturbance ; called in the assistance of Jackson, and arrested 
a boy; carried him a short distance, when he* was attacked 
by Jenkins and Scipio, but some white men drove them off 
and they left, saying they would return with a larger force ; 
after that difficulty was quelled he again took his posi- 
tion on the battery, and saw a number of colored men and 
boys marching two deep, and under the command of Scipio 
and Jenkins, who started attacking the white citizens with 
brickbats, and drove them into Meeting street ; a sergeant was 
knocked down and lost his hat and club ; did not see who 
took it, as he was leaving too quick himself; the citizens 
came to their assistance, and they finally drove the negroes 
off; the fighting was done near Smith's lane, and the negroes 
were under the command of Jenkins, who issued orders to 
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fire, halt, &c.; Scipio was evidently an officer in the same 
band. 

Thomas Jackson deposed that he was on the police in June 
last ; was off duty on the battery, and went to the assistance 
of Thomas Hill, at the request of Lieut. Hendricks ; he went 
there and told them to leave, but they would not; a one-armed 
man, who was haranguing the crowd, was arrested, but 
knocked him down ; he recaptured him near LamboU street 
and carried him to the guard-house, where he notified the 
officer of the day about the riot ; saw Jenkins, but not Scipio. 

Mr. William Roach deposed that he was acting as sergeant 
of Western Division ; heard of the row, and went down with 
a squad to the battery, and saw about forty or fifty men come 
up from the boom-proof and commence to fire bricks ; a brick 
bit him on the hand ; the crowd was so dense that they con- 
eluded to leave, and as they were doing so they were again 
attacked, and he was knocked down ; while he was down he 
lost his club and hat ; the club was subsequently found in 
Tradd street; could not identify any persons who were in 
the crowd. 

-4. Hjibernicht deposed that he was at the battery in his ves- 
sel, a short distance off, and saw the crowd on the battery ; 
noticed Jenkins rallying the crowd ; had been lying there some 
days discharging oyster shells, and had frequently observed 
Jenkins leading the crowds in their riots on the battery. ' 

H. H. Mangles deposed that he was on the police in June 
last, and on the Sunday evening in question was standing in 
his doorway, and saw a crowd of men and boys come up from 
the battery, headed by John Jenkins, who stated that he had 
laid out one rebel s — of a b — , and would kill another ; they 
then went towards Tradd street, while he went through Price's 
lane to Meeting street, and then to the guard-house ; reported 
the proceeding there, and arrested Jenkins on the Wednesday 
following. 
• Mr. O'BeiUy deposed that he was on the police in June 
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last, and arrested Soipio from information given by Sarah 
Brown, that he had killed Branford; he took him to the 
guard-house, and he was sent to the Provost Marshal, who 
released him ; he was subsequently rearrested through young 
Ahrens. 

Mr, Eelyea deposed that he was on the police, and about 
the 26th of June arrested Soipio, by order of Lieut. Camp- 
bell ; he found him in Mrs. Ahrens' yard. 

Lieut. Campbell deposed that he remembers the riots of last 
June ; they were principally on the battery and in that vicin- 
ity. ; Lieut. Hendricks was officer of the day on Monday, and 
he was relieved by deponent ; he heard that Scipio had been 
released by the Provost Marshal, and on information given 
him by Ahrens, he ordered Jackson and Eelyea to rearrest 
him ; Jenkins was not arrested till sometime subsequently. 

The defendants appealed, and a motion on their behalf was 
now madebefore this Court for a new trial, on the grounds : 

1. That his Honor erred in charging the jury that the in- 
dictment, as drawn in this case, was sufficient to sustain a case 
of riotous homicide, (wherein the killing might have been by 
other persons than the parties charged, and in a manner and 
form diflferent from the manner and form laid in the indict- 
ment.) 

2. That his Honor should (as requested) have charged the 
jury that if they believed that the deceased did not come to 
his death by " bricks and stones cast and thrown " by John 
Jenkins and Scipio Eraser, as laid in the indictment; but, on 
the contrary, believed from the testimony that the deceased 
came to his death " by means of a crowd of persons beating 
and stamping 'the deceased on the ground or otherwise;" that 
in such a case the indictment, as drawn,<was insufficient, and 
the jury should find the defendants " not guilty." 
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S. Because all the circumstances constituting the guilt of 
the accused should be fully set forth in the indictment ; and 
where the guilt consists of the participation of the accused 
with others engaged in an unlawful purpose, in which the 
death is accomplished by means not known to the grand-jury, 
the indictment should aver the presence of other persons so 
engaged, and the killing as the result of such action. 

Whaley, Barker, for appellants. 

Hayne, Attorney-General, contra. 

The opinion of the Court was delivered by 

Inglis, J. The n»)tion for a new trial rests upon two 
grounds. One of these alleges a defect in the indictment, 
and consequent error of the presiding Judge in charging 
the jury that^the indictment is sufficient in law for the case. 
It is said that according to the evidence, Branford, the de- 
ceased, was killed by a party of men (among whom were the 
prisoners) engaged at the time in a riot, and that the indict* 
ment ought, therefore, to have charged " a riotous homicide " 
There is no such separate offence as this. The only distinc- 
tions of homicide known to the reprobation of our law, in its 
practical administration, are murder and manslaughter. The 
circumstance, that a riot was in progress at the time, and the 
killing occurred in the prosecution of such riot, does not in 
law distinguish the homicide either in kind or degree. It is 
supposed that the contrary was not intended to be affirmed 
by this appeal. The complaint is rather, that the offence 
here charged, to wit, murder, is not stated with the requisite 
certainty to meet the case made. The rules of criminal plead- 
ing do not require that, in the description of the offence, in- 
tended to be charged, all the attending circumstances, which 
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happen to distinguish the particular instance from others of 
the same offence, shall be set out in detail. Nor, although 
the fact of the prisoner's guilty connection with the act which 
consummated the offence must be averred, is it required that 
the circumstances which constitute the particular manner of 
such connection sh^ll appear on the record. It is only neces- 
sary to state those facts which are in law essential to consti- 
tute the particular offence charged, as in this case, such as are 
legally essential to the crime of murder. The fact that the 
killing occurred in the prosecution of a riot in which the pris- 
oner was a party, although, where the mortal injury was not, 
or is not proved to have been, inflicted directly by himself, 
very necessary to be proved in order to evince his guilty con- 
currence in the act, is not of the essence of the crime, and, 
therefore, need not be stated in the indfttment. All who are 
present concurring in a murder are principals therein, and 
tl}e death, and the act which caused it, is, in l^w, the act of 
each and of all. There is no distinction in the regard of the 
law, in the degrees of their guilt, or the measure of their 
punishment, or the nature of their offence, founded upon the 
nearness or remoteness of their personal agency respectively. 
An indictment charging it as the act of a particular individual 
of the party will be well sustained by evidence that any 
other of them gave the fatal stroke, or that it was given by 
some one of them, though it does not appear by which. 
Mackalley^s case, 9 Coke, 67, b ; Sissinghurst House case, Hale, 
461; 1 Russel Cr. 537. Here the indictment charges that 
the wounds, &c., which caused the death, were inflicted by 
the prisoners, and there is quite enough in the evidence to 
sustain the charge in its literal import. But, if there were 
nothing of this kind, and it appeared, or the jury believed 
from the evidence, that some other one of the rioters, whether 
known or unknown, in the prosecution of their common pur- 
pose, inflicted the wounds, &c., thq charge in its legal meaning 



APPEALS AT LAW. 227 

Colnmbla, April and May, 1867. 

would be well sustained. When it is said in the books 
that besides the legal description of the oflFence, the manner 
of the death must be stated with exactness, it is only meant, 
that the particular mode of violence whereby the death was 
caused, whether by shooting, stabbing, beating, or striking, 
strangulation, poisoning, &c., must be set<forth, and not that 
the manner of the prisoner's connection with the use of that 
violence shall appear on the record. The present is unques- 
tionably a suflScient indictment for murder at common law. 
Nothing is omitted which it ought to contain. And there is 
entire legal conformity between the charge made therein, and 
the case presented by the evidence, whatever view it may be 
supposed to justify of the personal agency of the prisoners in 
the act of killing. The verdict finds that agency in the one 
way, or the other, directly or by concurrence. 

The other ground of the motion complains that the presid- 
ing Judge did not, as requested, charge, that if the jury 
believed that the death was caused, not by " bricks or stones 
cast or thrown " by the prisoners, but "by means of a crowd 
of persons beating and stamping the deceased on the ground 
or otherwise," they should find the defendants "not guilty." 
It may be the duty of the presiding Judge to present to the 
jury the various views that may be reasonably taken of the 
actual evidence, but it is certainly no part of his duty to go 
outside of the evidence to frame hypothetical cases or mere 
conjectures. The testimony in this case showed, beyond all 
shadow of controversy, that the death was caused by the 
'^ wounds, bruises, fractures, and contusions," inflicted on the 
head of the deceased by means of " stones or bricks cast," &c., 
or by " kicking and stamping." There was no possibility in 
the evidence of any " otherwise." And whether these wounds, 
&c., were inflicted by casting bricks, &c., or by stamping and 
kicking, the prisoners, either by their direct personal agency, 
or by their concurrence, in law inflicted them. 
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The rule requires that the particular mode of violence by 
which the death was produced " or the species of killing" shall 
be correctly stated in the indictment. And if one species of 
killing, as t)y poisoning, be charged, and the evidence shows 
a totally dif^rent species, as by shooting, stoning, strangling, 
&c., the variance >yill be fatal. And so in the cases cited 
from Moody C. 0. 118, 189, where the killing was charged 
to have been by mortal blows, &c., given by the prisoner, or 
by his striking with k brick, and it was proved that the death 
resulted not directly from the prisoner's blows, but from 
wounds or injuries on the head of the deceased caused by his 
falling beneath the prisoner's blows on the' ground, or on a 
brick or stone, the death being the immediate consequence 
not of the blow, but of the fall and resulting hurt occasioned 
thereby. But if the death resulted from " wounds, fractures," 
&o., caused by strokes or blows, it is not necessary that they 
should be proved to have been inflicted by means of the par- 
ticular instrument charged in the indictment to have been used 
therein. Train and Hard Prec. 246; Wharton's Cr. Law — Hom- 
icide, 1059 ; Mackalky^s case, 9 Coke, 67, o. If in this case the 
"wounds, fractures," &c., which caused death were inflicted 
by kicking and stamping or either, the allegation of the indict- 
ment is in law as well sustained as if they had been proven 
to have been inflicted by casting and throwing stones or 
bricks. Nor is it material that the evidence shows the mor- 
tal injury to have been upon a different part of the head from 
that alleged in the indictment. The rules of pleading require 
that the indictment shall state a particular means or instru- 
ment of death, (or else that it was by means or instrument un- 
known, if the fact be so ; Webster^s case, 5 Gushing, 295,) and 
also a particular part of the body, as the locality of the mor- 
tal injury. But it is not necessary that the proof should lit- 
erally correspond. If the mode of applying the violence be 
the same in kind as described, it is enough, though the weapon 
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or instrament used and the part of the body hurt be other 
than as averred. 
The motion for a new trial is dismissed. 

DtTNKiN, 0. J., and Wabdlaw, A. J., concurred. 

Motion dismisaed. 



NoTB.— The prisoner, Scipio Fraser aiias John Williams, died hi the 
goal of Charleston District, during the pendency of the appeal, as ap- 
pears from the certificate of the Sheriff and the physician, filed with the 
record here. 
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Btato M. Kirkland. 



The State vs. Mabgaret Kirkland, Powell Kirkland 
AND MoRa Kirkland. 

Murder — New Trial. 

On the trial of an indictment for marder, the presiding Judge cliarged the 
jury that the prisoners were either guilty of murder or of no offence. 
The verdict was guilty, and on appeal, Jield^ that there was a yiew of 
part of the testimony, which, if true, reduced the offence to manslaugh- 
ter, and for error in not presenting that view to the Jury a new trial was 
ordered. 

BEFORE DAWKINS, J., AT KERSHAW, SPRING TERM, 1867. 

The report of his Honor, the presiding Judge, is as follows : 

" The prisoners were indicted jointly, with Duncan McRa, 
who has not been arrested by the process of this Court, and 
who, if alive, is beyond its jurisdiction. The others were 
tried together, and found guilty. To a correct understanding 
of my omission, as stated in the first and second grounds of 
appeal, it will be necessary the evidence should accompany 
this report, (a) 

"I charged the jury, that if defendants had gone to the 
plantation in charge of deceased, intending to drive him by 
force or violence, or intending to chastise him for the alleged 
/railing^ of another son of defendant, Margaret, (of which, 
however, no proof was given,) and agreed to stand by and 
assist each other, and in the execution of this unlawful pur- 
pose they took the life of the deceased, all who were present, 
aiding and abetting, were principals, no matter which one in- 
flicted the mortal wound. The first ground of appeal com- 
plains not of misdirection, but of omission to charge as to 
grades of homicide, and that, in any view of the testimony, the 
defendants might be guilty of manslaughter. I regret to say. 
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in any view of the testimony I was able to take, the case was 
one of murder, or no offence. William Kirkland, who was the 
husband of Margaret, the defendant, died in 1863, intestate. 
He left, as his executors, his brother, John Kirkland, the father 

of the deceased, Taylor and . At the death of 

William Kirkland, his nephew, James Kirkland, was the 
overseer and manager of the plantation of William Kirkland. 
The testator did not reside on his place, nor did his family 
after his death, though after his death they lived on a place 
where James Kirkland was killed, and the lands were probably 
contiguous. The deceased, after the death of William Kirk- 
land, was continued as the manager of the place by his execu- 
tors. This was not agreeable to the widow and children of the 
testator, which appeared from the evidence; but no complaint 
was made to the executors until the day of the homicide, when 
a letter was received by the father of the deceased, which I 
attach hereto. The first matter I submitted to the jury was, 
whether all the defendants had combined or conspired together 
to do an unlawful act, and suggested it was difficult to be 
established by direct evidence, but was to be established by 
the acts of the parties at the time, and antecedent, and subse- 
quent. I adverted to the fact, that all the defendants had 
expressed feelings of unkindness and ill-will towards the 
deceased. That the defendants, with Duncan McRa, all left 
the house of Margaret Kirkland together, with the acknowl- 
edged intention of going to the place where the deceased was 
to be found, and this at an unusual hour, being about or 
shortly after nightfall, and when, even according to the 
evidence of Powell Kirkland, one of the defendants, he and 
his mother arrived, they found deceased sitting down. Mar- 
garet alluded to his whipping her son. ' The deceased got 
up out of his chair with gun in both hands. Margaret Kirk- 
land started up to him, gun fired, (in the air), she ran up and 
they closed.' The testimony of Nettles, the $rst and princi- 
pal witness for the State, is much stronger, but each shows the 



282 APPEALS AT LAW. 

State V9. KlrUand. 

defendant, Margaret Kirkland, was far from being an indif- 
ferent-spectator: she, agreeably to the evidence, brought on 
the conflict, and when, as Powell Kirkland says, they ' were 
closed/ the deceased received in his person the contents of 
the discharges of three guns or pistols, and a fourth grazed 
his side. As many as four were discharged against his person, 
though there is no distinct evidence, except as to Duncan 
McBa, (who was absent,) of any having fired at all, though 
there were at least four discharges of fire-arms heard in rapid 
succession. When the unfortunate deceased was felled to the 
earth, and lying prostrate on the ground, and the only two 
persons, Nettles and Crowell, who were supposed to have some 
sympathy with the deceased, were forcibly driven off, Duncan 
McBa asked deceased 'if he knew who shot him. No reply 
was given. McBa replied, I did it ; and he intended to finish 
him, and clubbed his gun, and went to work at it,' and with 
the gun thus clubbed, fallen and unresisting, the deceased was 
bruised and mangled from ihe crown of his head to the soles 
of his feet, and no voice was raised in his behalf, and no hand 
appeared to stay the violence. ^ 

" With regard to the second ground, I said to the jury, that 
if one was present when a murder or other felony was com- 
mitted, it did not necessarily make him a principal ; and, if the 
parties intended to commit no unlawful act, such as did not 
participate were not responsible for the act of the others. 
The jury were at liberty to have found some of the party not 
guilty, but unfortunately the evidence too clearly implicated 
aU." 

Defendants appealed, and now moved this Court for a new 
trial, on the grounds : 

1. That his Honor omitted to explain to the jury the dis- 
tinctions between the different kinds of homicide, and did not 
charge them that, in any view of the testimony, the defendants 
might be guilty only of manslaughter. 
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2. Because bis Honor did not instruct the jury that they 
might distinguish between the diflferent parties as to the 
degrees of their guilt, but left them, in his charge, no alterna- 
tive but to convict all or acquit all. 

3. Because the evidence was, that Powell Kirkland and 
McRa Kirkland, two of the defendants, had been in the custody 
of the United States forces on this charge, and by them dis- 
charged, and were not subject to be tried by this Court. 

Kershaw, DePass, for appellants. 

Fair, solicitor, contra. 

(a) The Reporter deems it unnecessary to publish the evidence. So 
much of it as is necessary to a ftill understanding of the point on which a 
new trial was granted is contained in the opinion delivered by the Chief 
Justice. 

The opinion of the Court was delivered by 

DuNKiN, C. J. When the report of the presiding Judge is 
considered, in connection with the first ground of appeal, this 
Court understands the charge to have been that, in any view 
which he took, or which the jury could legally take, of the 
evidence, the defendants were either guilty of the crime of 
murder or of no offence. 

In Mr. Archbold's Treatise on Criminal Law, it is said to be 
" the duty of the Judge, in a case of homicide, to explain the 
law to the jury, leaving to them the exclusive decision as to 
the truth or falsehood of the facts proved." Again, ** if there 
be any doubt as to the grade of the offence, it is the duty of 
the Court clearly to define the several grades of homicide, 
and leave it to the jury to find, from the evidence, of what 
particular grade the defendant is guilty. And it has been 
held to be error in the Court to omit to charge the jury fully 
on the legal effect of the evidence tending to determine the 
character or degree of the defendant's guilt." ''But the 

VOL. XIV.— 16 
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Court, in charging the jury on a trial for murder, cannot be 
required to suppose a state of facts of which there is no evi- 
dence." See Archbold's Crim. PI. & Pr., p. 918, and notes 
with cases there cited. 

If there was no evidence in this cause which, if believed, 
would have warranted the jury in mitigating the offence of 
the prisoners to the crime of manslaughter, then the charge 
of the presiding Judge is obnoxious to no just exception. 
Such was manifestly his own deliberate conviction from the 
testimony. It becomes the duty of this Court, before passing 
judgment on this ground of appeal, to analyze so much of the 
evidence as is supposed to present a case of extenuation. The 
prisoners, a mother and her two sons, were near relatives of 
the deceased. Some irritation and ill-feeling had been for 
some time engendered between them, arising from causes de- 
tailed in the evidence. On the evening of the fatal catastro- 
phe, 1 June, 1865, Nettles (the principal witness for the prose- 
cution) stated, among other things, that he, with the deceased 
and Crowell, were in the negro street of the plantation ; when 
they got to the plantation, deceased (James Kirkland) took a 
seat and said, Let us take a drink. About dark witness " heard 
something like a lady's dress rattle ; looked round and saw 
Mrs. Kirkland with a club; she struck deceased: he was 
sitting down; they then clinched; he (witness) told Mrs. K. 
to desist ; the rest of the prisoners then came up, &c." " The 
party came together after Mrs. Kirkland; after she and 
deceased had clinched, I asked her to let me talk to her." 
" Mrs. Kirkland and James Kirkland both fell together after 
the firing — ^were clinched." 

Crowell's account is partly this : that '* he was about fifty 
yards off when he heard a voice — thought it was that of Pow- 
ell Kirkland ; next heard a female voice, less than a minute 
after ; Powell could not have been more than fift;een or twenty 
steps off from the party ; Mrs. Kirkland said, What did you 
beat my child for ?" Again : " Mrs. Kirkland and James Kirk- 
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land were on their feet, grasped together, and fell together." 
In his examination-in>chief, he had said Powell Kirkland said, 
" Go for Jim Kirkland ; the voice of the woman was the next 
thing he heard ; then the sound of the scuffle and report of 
the gun ; went back ; saw Mrs. K. and J. K. in grips ; witness 
released Mrs. Kirkland from the hold of Mr. Kirkland." 

Powell Kirkland (one of the prisoners) testified that he was 
employed all day on Ist June, with his ox-cart ; that on the 
dam, about six hundred yards from the house, he received a 
note from James Earkland (the deceased) to meet him at sun- 
down at the plantation ; that he went to the plantation in the 
evening, accompanied a part of the way by the other prison- 
ers and Duncan McBa ; witness's mother and himself went to 
the negro-quarter ; he walked up with his mother to where 
James Kirkland was sitting with Nettles ; Kirkland was sit- 
ting with a gun across his lap, and a bottle of whiskey be- 
tween them ; his mother walked up and spoke to him in a 
civil manner, which he returned abruptly; she then said "he 
had whipped her son a few days ago, and now sent for another 
to whip him. Deceased replied he had whipped him, and 
would whip him again; then got up with his gun in both 
hands ; his mother then started up to him ; then his gun fired ; 
she ran up to him and they closed ; she called to Nettles to 
loose James Earkland from her ; witness attempted to shoot 
Kirkland; Nettles seized the gun; they scuffled, and fell over 
a stump; witness got away, and advance4 towards James 
Kirkland, who was still hold of his mother; attempted to 
shoot him again, but missed, &c." Next morning after the 
killing of James Kirkland, the prisoners, Powell Kirkland 
and McBa Kirkland, with Duncan McBa, started for the 
military post at Columbia, and surrendered themselves to the 
authorities. 

Such are the portions of the testimony on which the coun- 
sel for the prisoners rely in support of the first ground of ap- 
peal. What part of it the jury may have believed, and what 
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part they may have discarded from their consideration as un- 
worthy of credit, this Court may not inquire. It was exclu- 
sively for them to determine. But if the jury believed the 
witnesses, and inferred from their testimony that there was no 
preconcert to take the life of the deceased, that there was no 
preconcert or purpose to do him bodily harm, but that the 
prisoner, Margaret Kirkland, already irritated (with or with- 
out cause) against the deceased, and inflamed to anger by hear- 
ing that he had ^'frailed " one of her sons and had, that day, 
sent for another to whip him, determined to go to him, and, if 
he admitted the charge, chastise him with that '' unruly mem- 
ber " said to be " full of all evil, and which no man can tame," 
and which her sex are said sometimes to use with singular 
severity and effect — ^thaty being rendered more indignant by 
the manner in which she was met, a scuffle ensued — her sons 
interfered — and death followed — if the jury believed all this, 
(and the Court have no warrant for assuming that it may not 
have been believed,) they would have violated no rule of law, 
by reducing the offence of the prisoners to the crime of man- 
slaughter. The Court is under painful misgivings that, re- 
garding the charge of the presiding Judge, the jury may not 
have considered themselves authorized to take this view of 
the transaction and find their verdict accordingly — ^that, in 
the eye of the law, as expounded by the Judge, the prisoners 
were guilty of *' murder, or of no offence." This Court is of 
opinion, that an additional alternative should have been pre- 
sented for their consideration and decision. Under these cir- 
cumstances, and responding to the humane wish of the presid- 
ing magistrate, as expressed in his report, this Court has deter- 
mined that it is due to the administration of penal justice, to 
submit the case to the examination of another jury ; and the 
motion for a new trial is granted. 

Wabdlaw and Inqlis, J. J., concurred. 

Motion granted. 
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The Gebenville and Columbia Eailroad Company vs. 
J^OHN A. Paetlow. 

Corporations — Trespass Quare Clausum Fregit — Gircumstan- 
tial Evidence — Uxemplary Damages. 

A corporation may maintain the action of trespass gtuire dausumf regit. 
Where the evidence of defendant's participation in the commission of a 
trespass was altogether circumstantial, and the verdict was for the 
plaintiff, held, that the Judge did not err in charging the jury that, 
although one or more of the circumstances detached would not authorize 
the inference that defendant was the trespasser, yet that his direction 
or consent to the trespass might be deduced from all the circumstances 
as enumerated in the charge, one of which was that defendant, having 
the opportunity to take the stand and exculpate himself, had declined 
to do so. 
Exemplary damages may be given in an action of trespass quctre ctaumm 
fregit. 

BEFORE GLOVER, J., AT ABBEVILLE, SPRING TERM, 1867. 

The report of his Honor, the presiding Judge, is as follows : 
" The action was trespass quare clausum /regit to recover 
damages for injuries done to plaintiff's road in Abbeville 
District. The consideration of the grounds of appeal makes 
it necessary to furnish the evidence with this report, which is 
as follows : 

^'Leroy J. Wilson was in plaintiff's service in spring of 
1864. On Monday, April 4th, eight or ten o'clock A. M., he 
passed with many passengers in the train, and saw two posts 
one on each side of the road, above New Market, as if for a 
cattle-guard. They seemed to have been set up for fences 
which were fixing up on each side of the posts. Defendant's 
.fields were on each side, and he saw negroes there. The posts 
were one foot and a half from the rails, and were four or five 
inches too near to admit the free passage of the engine, and 
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were knocked down by the bumper, (cow-catcher.) Defend- 
ant's residence was about one-half mile distant. 

*'J/. J. SiegUr was in plaintiff's service, and going up, April 
4th, 1864, about two or three o'clock P. M., came with his train, 
with a good many passengers, nearly a mile from New Market 
and one-half mile from defendant's house, which was in sight, 
and found a gate hung there (in a curve) and knocked it off. 
He was very near before he saw the gate, which was across the 
track and too near to stop. No injury was done except that 
his flag-staff was knocked off. There was a latch to the gate, 
which was shut when he struck it, A freight train was behind 
him. He felt the jar. He thinks the field was ploughed and 
planted. Sometimes the iron rails are up and may be removed 
by the cars. 

"D. B, Qlymp was a conductor in plaintiff's service the 
first Monday in April, 1864. Near this gate two bars of 
iron were thrown off the track, eight or ten feet off and 
above. The engine was thrown down the bank, which wias 
eight or ten feet high. There were eight or nine persons in 
the cars. The cow-catcher tore up the cross-ties. The rails 
were ten or twelve feet and were removed, he is certain, by 
some persons. It takes two or more persons to remove a rail. 
It was necessary to build a track to get engine on the road, 
and it was a week before it was removed. No one came there 
from the plantation. The train was coming up. The engine 
tender and one box-car were thrown off and were injured. 
The iron bars were six or eight feet off and parallel with the 
road, and it would take a crowbar to remove them. He can't 
see how a car could throw off the iron as this was. 

"Andrew O'Brien was at this time in plaintiff's service as car- 
penter, and arrived there one-half hour after engfne ran off. 
Engine and tender were off and the road torn up. The bank 
was eight feet high. The rails were placed above, and some 
spikes confining them were out. The gate was pretty much 
where the rails were removed. Fences were there, and a week 
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or two after were removed. Before this the fence had been 
fifty or one hundred yards further towards New Market. The 
fields were defendant's. The cross-ties were generally sound 
there. With two crowbars and another hand he could remove 
two rails in fifteen minutes. Two rotten ties under one rail 
would not throw off car. It was eight or ten days before 
they got the engine back, the top of which was smashed. 
The road there was good. He never saw rails thrown this 
way by an engine. 

'* Defendant said he wished another cattle-guard dug in that 
curve, about a month before, which was about fifty yards from 
the old one. T. C. Wilson was the agent at New Market. 
Defendant owned and cultivated the land at the place of the 
accident. The track was repaired next day. 

" Levi (colored) had belonged to defendant, who owned and 
cultivated the land where the gate was. He saw the rails taken 
up. Defendant ordered five of them to take up the rails. 
Three of those who took up rails are in Florida and one in 
Georgetown. They had a crowbar, a cold chisel and a sledge. 
Defendant said, Tear up railroad and throw the rails to hell. 
Defendant hid himself and sent them to do it. Witness was 
mighty close to track when accident happened. When pas- 
senger train went down they tore it up. No overseer was 
there. One of the hands was a blacksmith, one a sort of 
blacksmith, and one a stiller. 

" Cross-examined. It was Add who came for them to go. 
Witness had no chat with defendant that morning, and was not 
nearer than fifty yards or more to him that morning. From 
what Henry said he knew that orders were given. He never 
heard defendant give orders. It was Henry who gave them. 

"He-examined. The store is one hundred and ten yards 
from the house, and the blacksmith shop the same distance. 
Defendant never scolded them for tearing up the track. When 
they did it, they ran off. 

" Colonel Perrin, — He was then President of the Company. 
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Believes he was there on Wednesday. The bank there was 
eight or ten feet high. The engine was very much damaged, 
and tender and car injured. It was necessary to make side 
track to remove the engine, &c. ; was a bad place to remove 
it, and required twenty-five or thirty hands to do it, and it 
was eight or ten days before it was gotten on the track, and 
a month or two before the engine was used. The actual cost 
to Company was $2,500 or $3,000, without reference to Con- 
federate money. The original cost of the engine was eight or 
ten thousand dollars. There was so much travel then on the 
road, especially by soldiers, and their supply being small, he 
could not thoroughly repair the engine, as he had great use 
for it. The defendant never communicated with him or re- 
ported about the matter. 

" I stated to the jury that the trespass complained of, consist- 
ing of the posts and gate placed on the road, and removing the 
iron rails, was of a character not generally susceptible of posi- 
tive proof — that only circumstantial evidence could, in such 
cases, be reasonably expected, and that if the surrounding 
facts, constituting the circumstances, satisfied them that de- 
fendant had committed the trespass alleged, they should find 
for the plaintiff. I then called their attention to the several 
circumstances relied upon : that the defendant was the pro- 
prietor of the land on both sides of the road where the trespass 
was committed ; that his house was near and in view ; that, a 
few weeks before, he wished a cattle-guard, which was only 
one hundred yards distant, to be removed to some point within 
this curve, which had not been done ; that his negroes, if they 
believed Levi, committed the trespass in the day and within 
sight of his house, and using necessarily much force to detach 
and remove the iron, and consuming the time appropriated to 
the work of the plantation ; that he was not seen after the ac- 
cident, nor during the time employed in repairing the road 
and removing the engine, and in no way communicating with 
the officers and employees of the Company or manifesting 



APPEALS AT LAW. 241 

Colombia, April and May, 1867. 

any concern respecting the occurrence ; and that the posts, to 
which the gate was attached, were the termini of his fences, 
then being built on either side of the road by his negroes, &c. 
" The jury was admonished that one or more of these cir- 
cumstances detached would not authorize the inference that 
the defendant was the trespasser ; but that if, connecting them 
together, they pointed to the defendant, and to no one else, 
the evidence, although circumstantial, was sufficient proof, if 
their understandings were convinced. They were certainly 
not controlled in the consideration of the facts. Until his 
cross-examination, it was not perceived that Levi, in declaring 
that the defendant gave the order to commit this trespass, 
spoke from the information communicated to him by other 
negroes, and this evidence was not admitted on his direct ex- 
amination against any objection urged against it, for none 
such was then perceived or urged ; and I told the jury that so 
much of his evidence as charged the defendant with the giving 
of any such order was inadmissible, but that so much of it as 
implicated him (Levi) and the other negroes in the committing 
of the trespass was admissible. After stating the actual dam- 
ages which Colonel Perrin proved, I instructed the jury that, 
if they found for the plaintiff, they might increase the actual 
damages to such an amount as the circumstances of the case 
might warrant, depending upon the wilful and malicious 
purpose with which the act was committed ; that in such ac- 
tions the law allowed punitory and exemplary damages when 
the trespass was the result of the indulgence of revengeful 
and malignant feelings. The jury found a verdict for plaintiff 
for $3,500." 

The defendant appealed, and now moved this Court in 
arrest of judgment and for a new trial, upon the grounds: 

In arrest of judgment : 

That an action of trespass quare clausum f regit cannot be 
maintained by the plaintiff against the defendant. 
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For a new trial : 

First. That his Honor, the presiding Judge, was in error in 
charging the jury that deductions, as to the direction or con- 
sent of the defendant to the trespass complained of, might be 
inferred from these and similar things. 

1. That the place where the injury occurred was the land 
of defendant. 

2. That defendant's house was about one-half mile from the 
spot, and that he manifested no interest or concern at the 
injury. 

8. That defendant was his own overseer, and would not 
have permitted his slaves to do such an act without his order. 

4. That he was building a fence near the spot up to the 
railroad embankment. 

6. That defendant had applied to a railroad employee to 
have the cattle gaps repaired, which was not done. 

6. That he gave no information to the officers of the road 
upon his negroes. 

7. That, having an opportunity of taking the stand as a 
witness to give evidence for himself, he declined to do. it. 

Second. That his Honor instructed the jury that if they 
found malicious or revengeful motives, they might find ex- 
emplary damages to any amount — thus instructing the jury 
to draw an inference when there was no proof. 

Third. That his Honor admitted as evidence, after objection 
made, the opinion or conjecture of an ignorant freedman as to 
whether John A. Partlow knew a particular fact. 

Fourth. That his Honor ruled that the opinion of a freed- 
man, in regard to a matter which could exist only in opinion, 
was competent evidence to go to the jury. 
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Fifth. That the damages found by the jury were excessive 
and beyond justice. 

Iliomson, McQowan, for appellant. 

Burt, contra. 

The opinion of the Court was delivered by 

DuNKiN, 0. J. By virtue of their charter, 11 Stat. 824, 
the plaintife are vested with the rights and subject to the ob- 
ligations incident to corporations, among which are those of 
instituting suits; see case of Sutton^ s Hospital, 5 Co. Rep. 86. 
The motion in arrest of judgment presents the inquiry 
whether a corporation can maintain the action of trespass 
quare clausum f regit. 

It was for some time doubted whether such action could be 
maintained against a corporation ; and for the reason that the 
action supposes a j9€r5onaZ ac<^ on the part of the defendant, 
of which the corporation is incapable in its collective ca- 
pacity. But in this State no such doubt can exist since the 
case of Main vs. N, E. Railroad Cb., 12 Rich. 82, where it was 
authoritatively adjudicated, that such action might be main- 
tained against a railroad company or other similar corpora- 
tion. No reason of this kind exists against the right of a 
corporation to maintain such action; accordingly no case has 
been brought to our notice affirming the incapacity of the 
corporation to maintain such action, and, in many cases, the 
contrary is assumed without challenge, as in the municipal 
corporation of Shrewsbury vs. Smith, 14 Pick. R. 297, which was 
an action of trespass quare clausumfregit for ploughing a large 
part of the land called the Shrewsbury " Common." Chief 
Justice Shaw, sustaining the judgment against the defendant, 
says: *'It is a settled rule of law, that any actual possession of 
real estate is sufficient to enable the party in possession to 
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maintain trespass qv^re claxisum f regit against a stranger; and 
every one must be deemed a stranger, who can show no title 
and no older possession." 

The opinion of the Legislature as to the right of this cor- 
poration to institute such proceeding may be incidentally 
inferred from the fifteenth section of the charter. 

After providing for the punishment criminally, by fine and 
imprisonment, of unlawful intruders upon the road, besides- 
rendering them liable to a civil action for damages, it is de- 
clared *'that the provisions of the Act in this respect shall be 
extended as well to the owners of the lands through which 
the road may be constructed as to other persons, and no 
owner, or other person claiming under him, or her, shall 
avoid the said provisions by the plea of liberum tenementum, 
or by any other plea whatever." This, it is familiarly 
known, i^ the appropriate plea, on the part of one claiming 
title, to the action qtuire clat^um /regit, and it may well be re- 
garded as a recognition of the right of the corporation to 
maintain such suit. 

The first ground in the motion for a new trial imputes 
error in the charge of the presiding Judge, that inferences of 
"the direction or consent of the defendant to the trespass" 
might be deduced from certain circumstances therein enu- 
merated. 

It is not necessary to recapitulate those circumstances. 
It may be that' no one of the facts would, of itself, warrant 
the inference, and yet, when taken together, they may pro- 
duce belief, which is the object of all evidence. In 1 Greenl. 
Ev. § 51, a, it is said : "It is not necessary that the evidence 
should bear directly upon the issue. It is admissible if it 
tends to prove the issue, or constitutes a link in the chain of 
proof; although alone, it might not justify a verdict in accor- 
dance with it." All the circumstances mentioned in this 
ground may be regarded as links in the chain of proof from 
which the jury might deduce the inference of the defendant's 
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privity and direction in the acts of trespass. This is usually 
the case where an issue depends on circumstantial evidence. 
Among the circumstances was the fact that, having the op- 
portunity to take the stand and exculpate himself, the de- 
fendant declined to do so. The wisdom or policy of the 
recent law of evidence, on which the defendant's counsel have 
animadverted, is not a matter for the consideration of the 
Court. Experience will probably afford the safest test. But 
if no such law had existed, the defendant, if innocent, might 
well regret that he was not permitted to remove, by a word of 
explanation or denial, the doubtful inference deduced from 
circumstances. The law affords him such permission, and he 
declines to avail himself of the opportunity. We cannot say 
that the Court erred in charging the jury, that this, among 
other circumstances, might be taken into their consideration. 
Again : it is objected that " his Honor erred in charging 
the jury, that, if they believed the defendant to be actuated 
by malicious or revengeful motives, they might find exem- 
plary damages to any amount, thus instructing the jury to 
draw an inference where there was no proof." If by this it 
be meant to afilrm that, in an action of trespass, which the 
jury believed malicious and revengeful, the amount of the 
verdict must be restricted to the damages proved, the propo- 
sition wants the support of authority. Nor is it deemed nec- 
essary to go beyond our own case of JRoTve vs. Moses, 9 Eich. 
425. Mr. Justice O'Neall, speaking for the Court, says, that 
the right of the jury, in actions for malicious torts, to find 
vindictive damages, had never before been questioned 
within his knowledge. He quotes what was said in Chan- 
cellor vs. Vaughan, 2 Bay, 416 : "It was the province of the 
jury to weigh well and consider all the circumstances of the 
case, and to assess such damages as they thought would be 
commensurate with the injury, and such as would effectually 
check such an evil." Qolding vs. Williams^ Dudley, 92, was 
an action of trespass quare clausum /regit, in which the jury 
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found a verdict of five hundred dollars against the defend- 
ant for a high-handed trespass in passing through the plain- 
tiff's plantation with his wagon and team, although the only 
aotual ds^mage was some unimportant injury in breaking hia 
gate and lock ; and the Court of Appeals refused to disturb 
the verdict. 

As to the fifth and last ground, the Court have only to re- 
mark that, if the jury deduced a correct conclusion from the i 
fSsMjts, which were peculiarly for their consideration, the de- 
fendant has little cause to complain of the amount of damages 
awarded. 

The motion in arrest of judgment as well as that for a new 
trial is dismissed. 

Wardlaw and Inglis, J. J., concurred. 

Motions dismissed. 
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The State vs. J. A. Alexander. 
Malicious Mischief — Repeal by Implication, 

The l^st section of the Act of 1857, (12Stat. 605,) making it an indicta- 
ble offence **tri7/wWy, unlawfully ^ and maliciously ^^'* \jo "cut, shoot," 
&c., ** any horse," &c., was not repealed by the twenty-first section of 
the Act of 1865, (18 Stat. 276,) declaring "ecery wUful trespass'^ to be 
a misdemeanor. 

Repeals by implication not being favored, a repeal of an older statute by 
a later one will not be implied, unless the repugnance between them is 
so great as to be susceptible of no reasonable reconcilement. If the two 
statutes can stand together and have room for operation without conflict 
and inconsistency, they shall do so. 

An offence that is both wilful and mdlieious contains an ingredient which 
is not to be found in one that is wilful merely. The former is an offence 
of a higher grade and is not identical with the latter. 

BEFORE W. H. CAMPBELL, ESQ., DISTRICT JUDGE, GREEN- 
VILLE, APRIL TERM, 1867. 

The report of the presiding Judge is as follows : 

" This was an indictment for a malicious .trespass, under 
the Act of 1857, for shooting a mare, the property of W. 3. 
Ashmore. The offence charged was committed on the 17th 
August, 1866, whilst the Act of 1865, "to amend the crimi- 
nal law," was in force, which Act was partially repealed by 
the Act of 1866, "to alter the Act" of 1865. The warrant 
was taken out in August, 1866. It was contended for the 
defendant that the Act of 1857 was repealed by the twenty- 
first section of the Act of 1865, which provided a diflferent 
punishment for wilful trespasses, and that the offence having 
been committed whilst the latter Act was in force, the de- 
fendant could not be convicted under the Act of 1857. The 
question to my mind was, whether the Act of 1866, which 
contained no express repealing clause, did repeal the Act of 
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1857. I held that it did not ; that both Acts were in force» 
the Act of 1865 being cumulative to that of 1857. As the 
question presented was a doubtful one, I thought this the 
safest ground, in order that the case might be decided by the 
Court of Appeals, should the defendant be convicted, and 
think proper to carry it up. The jury found a verdict of 
guilty, and the defendant appealed upon the grounds an- 
nexed. 

"It is due to the defendant to say, that although the jury 
decided the character of the trespass complained of against 
him, yet it was committed under some circumstances of miti- 
gation ; but this point is not in appeal." 

The defendant appealed, and now moved this Court for a 
new trial, on the grounds : 

1. The defendant was not liable to conviction under the 
Act of 1857, because, at the date of the oflfence charged, the 
Act of 1857 was repealed by the twenty -first section of the 
Act of 1865, entitled " An Act to amend the criminal law." 

2. Because, although the Act of 1865 contains no express 
repealing clause, it does repeal the Act of 1857, by implica- 
tion, in providing a different character of punishment for the 
offence which is the subject of both Acts. 

3. Because the Act of 1865 is inconsistent with the Act of 
1857, and they cannot co-exist. 

4. Because the co-existence of the said Acts would involve 
the anomaly of there being two kinds of punishments for the 
same offence, which is against the policy, reason, and justice 
of the law. 

5. Because, under the Act of 1865, the defendant had be* 
come invested with certain legal rights relative to the offence 
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charged, of which he could riot be divested by subsequent 
legislation. 

6. Because the Act of 1866, which repealed the Act of 
1865, though it revived the Act of 1857, did not make the 
defendant liable to its provisions, the revival of the Act of 
1857 being subsequent in date to the oflfence charged. 

7. Because the Act of 1865 modifies the punishment pro- 
vided by the Act of 1857, and, being a penal statute, should 
be construed in favor of the defendant, as repealing the 
former and severer provisions of the Act of 1857. 

8. Because the charge of the presiding Judge, upon the 
points above set forth, was erroneous, and the conviction 
under said charge against the law. 

Elfordj for appellant. 

No counsel appeared for the State. 



The opinion of the Court was delivered by 

Inglis, J. The defendant was convicted of malicious tres- 
pass under the first section of the Act of 1857, "To make 
malicious trespasses indictable," (12 Stat. 605,) in "unlaw- 
fully, wilfully, and maliciously'* shooting a mare, the property 
of W. H. Ashmore, on the 17th August, 1866. The section is 
in these words: "Any person, who shall, wilfully, unlawfully, 
and maliciously, cut, shoot, maim, wound or destroy, any 
horse, mule, neat-cattle, hog, sheep or goat, the property of 
another, shall be guilty of a misdemeanor, and, upon convic- 
tion thereof, shall be fined and imprisoned at the discretion 
of the Judge before whom the case shall be tried." The 
various propositions stated in the notice of appeal, as the 
grounds of the motions in this Court, in arrest of judgment 
VOL. XIV. — n 
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and for a new trial, resolve themselves into the one allega- 
tion, that the Act of 1857 was not in force at the time of the 
trespass committed. If this be so, the motion in arrest of 
judgment must be granted. 

The Act of Assembly, "To amend the Criminal Law," rat- 
ified December 19, 1865, (18 Stat. 276,) in its twenty-first 
section declares " every vnlful trespass a misdemeanor," and 
provides that "any person, guilty thereof, may be either sued 
for damages, or prosecuted for the misdemeanor, at the option 
of the party injured, and in case of conviction of the misde- 
meanor, the punishment shall be a fine apportioned to the 
•damage done and the circumstances of enormity attending 
the trespass, with substitution of other punishment as herein- 
after provided, if the fine be not immediately paid." In a 
subsequent section it is provided that, in a case of this kind, 
the substituted punishment shall be imprisonment at the rate 
of one day for every dollar of the fine. This statute was in 
force at the time of the defendant's trespass, and of the insti- 
tution of the proceedings against him. The offence described 
in the first section of the Act of 1857 above recited, if not , 
identical with that described in this Act of 1865, certainly 
includes it, for every unlawful, wilful, and malicious shoot- 
ing, &c., of a horse, &c., the property of another, is certainly 
a wilful trespass, though it may perhaps include additional 
elements, which do not necessarily enter into the constitu- 
tion of a wilful trespass. Its being a "malicious" trespass 
does not make it the less a " wilful " trespass. If, therefore, 
nothing more appeared, and it were conceded that the Act of 
1857 was not in force at the time of this trespass, the words of 
description here might be accepted as sufficiently setting out 
the offence denounced by the Act of 1865, and the defendant 
might receive judgment accordingly. For certainly the 
words, although not all necessary for the purpose, substanti- 
ally describe a " wilful trespass^ But the Act of Assembly 
" To alter the Act entitled ' An Act to amend the Criminal 
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Law,"' which was ratified December 21st, 1866, in its first 
section (18 Stat. 405) expressly repeals the former Act of 
December 19, 1865, " in so far as it is not in the new statute 
re-enacted." The only enactment in this last Act (1866) on 
the subject of trespass is contained in the seventh section, and 
has respect exclusively to unauthorized entries on the land of 
another. It is, therefore, clear, that the twenty-first section of 
the "Act to amend the Criminal Law," of December 19th, 
1866, was repealed, and the distinct statutory offence, in that 
section described, ceased to exist in law upon the ratification 
of this new Act. After such ratification, then, the defendant 
could not be indicted, or if he had been already indicted, 
could not be tried and punished under the Act of 1865. 
Unless the Act of 1857 has remained in force, without sus- 
pension or interruption from its ratification, or at least was 
in force on the 17th August, 1866, (when the trespass was 
committed,) and has since continued so, the defendant was not 
liable to indictment or conviction at all. And whether it was 
and has continued so of force is the inquiry which is now to 
be solved. It is not alleged or suggested that this Act of 
1857, " To make malicious trespasses indictable," has ever 
been expressly repealed. The Act of 1865, "To amend the 
Criminal Law," has no repealing clause. But it is insisted for 
the defendant, that the former Act was impliedly repealed by 
the latter. " The law does not favor repeal by implication, 
nor is it to be allowed unless the repugnancy be quite plain." 
"It has ever been confined to repealing as little as possible of 
the preceding statute." "Although two acts are seemingly 
repugnant, yet they shall, if possible, have such construction 
that the latter may not be a repeal of the former by implica- 
tion." (jDr. Foster^ s case, 11 Coke, 63, Bacon's Abridgment^ Stat- 
ute D.) " A later statute on a given subject, not repealing 
an earlier one in terms, is not to be taken as a repeal by im- 
plication, unless it is plainly repugnant to the former, or un- 
less it fully embraces the whole subject-matter." Ooddard 
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VS. Boston^ 20 Pick. 407. " Acts in pari materia are to be 
taken together as one law, and are to be so construed that 
every provision in them may, if possible, stand. Courts 
should therefore be scrupulous how they give sanction to 
supposed repeals by implication." {Haynes vs. Jacks, 2 
Pick. 176.) In order to a repeal of a former statute by im- 
plication from the terms of a later, the matter of the latter 
must be so clearly repugnant to, that it necessarily implies a 
negation of, the former. (Vide 1 Black. Comm. 89.) From 
these authorities (and they might be indefinitely multiplied) 
it results, that a repeal is not to be implied without necessity 
existing in the terms of the two statutes ; that such necessity 
consists in a repugnance between the two statutes that is sus- 
ceptible of no reasonable reconcilement; and that if the two 
can stand together and have room for operation without con- 
flict and inconsistency, they shall do so. 

The Act of 1865, " To amend the Criminal Law," was not 
intended, nor does it purport to be a revision of the whole 
criminal law of the State, or of this special department or title 
of that law. No argument in favor of the repeal of the Act 
of 1857 can, therefore, be drawn from the omission of its 
subject- matter, if it be omitted. But the true inquiry here is, 
whether the offence described and punished by the terms of 
the earlier Act is identical with that described in the later ? 
Do the two comprehend exactly the same legal elements? 
Are they co extensive? That they are not co-extensive is 
of course quite manifest. Every unlawful, wilful, and mali- 
cious cutting, shooting, maiming, wounding and destroying 
of another's horse, mule, neat-cattle, hog, sheep or goat, is 
undoubtedly a wilful trespass. But a great many other 
wrongs are, as well, wilful trespasses, and so subject to the 
condemnation of the later statute. " Wilful trespass " is a 
very much more extensive description, and embraces many 
additional classes or particulars. Regarded simply with ref- 
erence to extension the later description is generic, the earlier 
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specific^ And there is the authority of decided cases for say- 
ing that " a general law does not operate a repeal of a special 
law upon the same subject passed previous to the general 
law." {Mac/arland vs. The State Bank, 4 Pike, 410.) Nor 
are these two descriptions identical in comprehension — they 
do not involve the same legal elements; that is, neither 
having more nor less, than the other, of such elements essential 
to its constitution. The oflFence described in the earlier stat- 
ute is a "wilful trespass," but it is more. An Act may be 
unlawful and so involve legal responsibility without being 
either wilful or malicious, or it may be both unlawful and 
wilful without being malicious. The three terms are fre- 
quently found in statutes, and often all together. They 
constitute an ascending scale in culpability — a legal climax. 
" Malicious " imports an additional aggravation in guilt and 
ill-desert in the law's regard beyond the other two combined. 
Wilfulness in w^ronging authorizes in law, in many instances, 
perhaps always, a presumption of malice, but it is a presump- 
tion that may be rebutted. And yet it is supposed that a tres- 
pass, shown to be wilful^ upon an indictment under the Act 
of 1865 while in force, would have subjected the trespasser to 
the reprobation of that Act, although the absence of actual 
malice had been clearly proved. Malice is not an essential 
element of wilfulness. But under the Act of 1857, the shoot- 
ing, &c., of another's horse, &c., although wilfully done, could 
not constitute the offence described, if actual malice were 
negatived by the proof. "In law," says Wardlaw, J., in the 
State vs. Doig, 2 Rich. 179, "malice is a term of art im- 
porting wickedness, and excluding a just cause or excuse. 
It is implied from an unlawful act wilfully done, until the 
contrary be proved,^^ clearly importing that such act may be 
wilful without being actually malicious. In The Oommon- 
weaUh vs. Waldron, (8 Cush. 558,) it was held that the word 
"maliciously," in the statutory description of an offence, is 
not sufficiently defined **as the wilfully doing of any act pro- 
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hibited by law, and for whiob the defendant has no lawful 
excuse, but it means more," which is equivalent to saying 
that an act may be unlawful that is " prohibited by law," and 
" without lawful excuse," and maybe done "'wilfully" and 
yet not be malicious in the sense of the law. In order to be 
malicious, it was said, in the same case, it must be done "out 
of a spirit of wanton cruelty or wicked revenge ; " while ** wil- 
fully " imports something more of determination to execute 
one's own will in spite and defiance of the law than ''volun- 
tarily" does — some "bad purpose" — it does not import so 
much of wickedness as " maliciously " does. 

It will be observed that although the Act of 1857 is entitled 
"An Act to make malicious trespasses indictable," the word 
"trespass" does not occur in the body of the Act. An exam- 
ination of the whole Act will make it clear, that the wrong- 
doing therein reprobated corresponds in its objects and in 
its elements of wickedness exactly to the oflfence severely rep- 
robated by various English statutes, (some of them of an 
early date and made of force here,) and denominated by Sir 
Wm. Blaokstone and other commentators ' " malicious mis- 
chief." " This," he says, " is such as is done, not animo fu- 
randi, or with an intent of gaining by another's loss, which is 
some though a weak excuse, but either out of a spirit of wan- 
ton cruelty or black and diabolical revenge." (4 Bl. Oomm. 
243.) In some of the States it has been held, that an act of 
wanton cruelty to a domestic animal, as for example mali- 
ciously killing a cow, is such a species of malicious mischief 
as constitutes a misdemeanor at common law. (Vide People 
vs. Smithy 5 Conn. 258.) The difference between a "wilful 
trespass," which is a purely statutory offence, and such a mis- 
demeanor, is well illustrated in Wait vs. Oreen, (5 Park. Or. 
Rep. 185.) 

There was then no sach irreconcilable repugnance between 
the two statutes which have been now under examination, in 
their terms, as to compel an implication of a repeal of the 
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earlier of them by the later. They had separate orbits in 
which they moved without danger of collision — distinct fields 
of operation, the one more contracted in its extent than the 
other, and embraced, it may be, within the compass of the 
latter, but lying at a lower depth of infamy and guilt. While 
the Act of 1865 continued in force, every one who committed 
a wrong whiclr constituted merely a " wilful trespass " with- 
out more, might be indicted, and upon conviction punished 
under it. But if in addition to being a trespass- (which it 
would not be unless "unlawful") and *' wilful," it was the 
particular species of trespass described, as the " cutting, shoot- 
ing, maiming, wounding or destroying another's horse, mule, 
neat-cattle, hog, sheep or goat," and was done *' maliciously " 
also, then he had committed the more aggravated ofifence, and 
might be indicted and punished under the Act of 1857. 
The defendant's motions are dismissed. 

DuNKiN, 0. J., and Wardlaw, A. J., concurred. 

Motions dismissed. 



• 
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The State ex relatione James Bruce vs. S. A. Hodges, 
Tax Collector op Abbeville District. 

Taxes — CoUon — Non-Eesident — Tax Execution — Agent — 
Summary of Law. 

Cotton belonging to a non-resident of the State, which was in his agent^s 
possession on the let of Maj, 1865, but before the 1st of October there- 
after was removed by the owner^s direction beyond the limits of the 
State, was not liable to the tax laid by the Act of December, 1865, on 
all cotton sold between the 1st of May and the Ist of October, 1865, and 
all cotton on hand on the day last mentioned. 

Where a tax execution did not specify for what it was issued, except that 
it was for non-payment of taxes, but it appeared that it was, in fact, 
issued for a double tax, in part on cotton sold, and so fiur was illegal, 
and, in part, on cotton on hand, hM^ that the Court could not undertake 
to apportion the tax and say how much was for cotton sold and how 
much for cotton on hand, and therefore, on that ground alone, if no 
other existed, the prohibition must go to the whole execution, leaving 
the tax collector to issue another for the true amount 

Where an agent had on hand on the 1st of October, 1865, cotton of his 
principal, a non-resident of the State, but before the ensuing December 
it had been removed beyond tl^e limits of the State and his agency had 
ceased, heid^ that he was not personally liable for the tax laid by the Act 
of December, 1865, on cotton on hand on the 1st of October of tliat year. 

Summary of the law of this State in reference to taxation, and the righta 
and duties of tax payers and agents, and tax collectors, in making and 
receiving returns, and issuing tax executions. 

BEFORE MONRO, J., AT ABBEVILLE, FALL TERM, 1866. 

The report of his Honor, the presiding Judge, is as follows : 

'' The motion in this case is for a prohibition to restrain 
the tax collector and the Sheriflf of Abbeville District from 
enforcing against the relator, as the agent of £. M. Bruce, 
an execution for a double tax, amounting to $4,584. The 
following is a summary of the facts set forth in the suggestion : 

" That in the year 1862 the relator was employed by E. 
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M. Bruce, a citizen of Kentucky, as his agent, to purchase 
cotton for him and others associated with him, and provided 
with money for that purpose. That with the money so pro- 
vided, he purchased in the years 1862 and 1863 nine hundred 
and forty bales of cotton in South Carolina and Georgia, 
forty.one bales in Georgia, the remainder in South Carolina ; 
a portion of which was delivered, in 1865, to Estis & Clark, 
in Augusta, Georgia, by order of E. M. Bruce. 

" A portion of the cotton purchased in South Carolina was 
wasted and destroyed, so that the amount purchased in South 
Carolina was reduced at the surrender of the armies of the 
Confederacy, in April, 1865, to seven hundred and eighty-one 
bales, in which relator had no interest whatever. Upon the 
cotton so purchased by relator he paid the Confederate tax, 
with money furnished by E. M. Bruce, and as directed by his 
said principal it was forwarded to the city of Augusta in the 
summer and fall of 1865; that is,' five hundred and eighty- 
eight bales before the first of October, 1865, and one hundred 
and ninety- three bales in October and November of the same 
year. In the months of October and November, 1865, relator 
purchased other cotton for E. M. Bruce, believed to be about 
one hundred and forty bales; it may have been produced 
in 1865 — some of it is known to have been; it also was 
delivered soon after it was purchased to E. M. Bruce, in 
Augasta. The cotton was all delivered, and relator paid for 
his services in purchasing it, before December, 1865, since 
which time relator has had no agency for any one to buy 
cotton, and no funds in his hands for E. M. Bruce or others. 
" The following is the answer of the tax collector : 
''The said Samuel A. Hodges, tax collector, for answer to 
said suggestion for a prohibition, saith, as a fact : That in 
the summer of this A. D. 1866, when James Bruce made re- 
turns of his own property in June of this year, he was 
requested to make a return of cotton for Eli M. Bruce, as 
agetit for said E. M. Bruce. This said James Bruce refused 
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to do, and *made no return for E. M. Braoe, and never has 
made such return, &c. 

" That portion of the Act of 1865 to raise supplies, fcc, 
which imposes a tax upon the value of all cotton on hand, 
and also upon the value of all sales of cotton, &;c., and upon 
which the relator's liability for the tax in question is claimed 
to be founded, is in these words : 

'"One hundred cents on every hundred dollars in value of 
all cotton on hand on the first day of October last, exclud- 
ing the crop of the present year from this taxation ; one dol- 
lar on every hundred dollars of all sales of cotton made since 
the first of May last to the first day of October, 1865.' Acts* 
1865, pages 3, 4. 

" In determining the question, it becomes necessary to refer 
to some of the preceding legislation regulating the manner 
of making returns for taxes, and the process for recovering 
the same against defaulters. 

" The first Act to which I shall refer, for it is quite unneo- 
essary to go beyond it, is the Act of 1808, 6 Stat. 583, which 
directs that every person or his agent shall make a return 
for taxation of the property held in his own right, or the 
right of the person he may represent ; that is^ ' both real and 
personal, which shall appear liable to pay tax under the pro- 
visions of the Act to raise supplies for the year 1808, and all 
succeeding Tax Acts ; and on oath to designate and specify 
for what particular and respective election district of this State 
each and every portion of his, her or their property, real or 
personal, liable to pay tax as aforesaid, is so returned ; and 
also to describe the quantity of hands and number of negroes 
so returned, and for neglect or refusal to do so, the tax col- 
lector is required to proceed against all such defaulters by a 
double tax.' The form of the warrant is prescribed by the 
tenth section of the Act of 1788, 5 Stat. 52. 

" The only remaining Act to which I shall refer is that of 
the year 1813, which required that the person making a 
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return of his property shall take an oath ' that it contains all 
the property which he may be possessed of, interested in, or 
entitled to in his own right, or in the right of any other per- 
son, either as guardian, agent, trustee, attorney, or in any 
manner whatever, according to the best of his knowledge 
and belief; and will give a just and true answer, according 
to the best of his knowledge, to all such questions as shall 
be asked touching the same, without any equivocation or 
mental reservation whatever.' 

'^ In turning to the facts as set forth in the suggestion, and 
which must be taken to be true, it will be seen that the 
relator's agency commenced in the year 1862; that it was 
limited to the purchase of cotton for one E. M. Bruce, his 
principal, by whom he was supplied with funds for that 
purpose. 

'^ That the entire amount of cotton which he had on hand 
as agent> at the surrender of the Confederate armies, in April, 
1865, to wit, seven hundred and eighty-one bales, with the 
exception of one hundred and ninety-three, had been for- 
warded to Augusta, Georgia, pursuant to the orders of his 
principal, previous to the 1st October, 1865. So that all the 
cotton he had on hand belonging to his principal on the first 
of October was one hundred and ninety-three bales. Shortly 
afterwards he purcliased one hundred and forty more bales ; 
these, together with the one hundred and ninety-three, mak- 
ing in the whole three hundred and thirty-three bales, were 
also forwarded by him to Augusta during the months of 
October and Ilovember, by order of his said principal. 

** These were the last of relator's purchases in the capacity 
of agent of E. M. Bruce, and here his agency may be said to 
have terminated. At this point of the case it may be well 
to remark, that, conceding for the argument sake, the relator 
by his default to have subjected himself to the penalty in 
question, it is manifest, however, that as his agency was 
limited to the purchase of cotton, but without the authority 
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to sell, there can be no pretence for holding him responsible 
under that clause of the Act which imposes a tax upon sales 
of cotton made between the first of May and the first of 
October ; but, if liable at all, his liability must be restricted 
to the cotton he had on hand, as the agent of E. M. Bruce, 
on and after the first of October. It will be seen by refer- 
ence to the answer of the tax collector, that the sole ground 
upon which he rests his right to enforce the penalty in ques- 
tion against the relator is because of the refusal of the latter 
' to make a return of cotton for Eli M. Bruce, as agent of E. 
M. Bruce,' so that the whole case resolves itself into the 
siDgle point : 

" Did the relator, by the mere act of his refusal to make 
the return demanded of him by the tax collector, per se, con- 
vert himself into a defaulter, and thereby render himself 
legally responsible in his individual capacity for the enor- 
mous penalty that is sought to be enforced against him 7 The 
respondent claims to derive his authority, for the mode of 
procedure he has adopted, from the eleventh section of the 
Act of 1788, 6 Stat., page 53., and the section of the Act 
of 1808, to which particular reference has been made in a pre- 
ceding part of this opinion. But between the mode of pro- 
cedure by a double tax against a defaulting agent under the 
several sections of the Acts referred to, especially that of 
1808, and the case under consideration, there is not, in my 
judgment, the slightest analogy. 

" In the first place, under the Act of 1808, the foundation of 
an agent's liability to a double tax, in his individual capacity, 
is predicated upon the idea that he has knowingly, wilfully, 
and deliberately been guilty of a breach of legal as well as 
moral duty, in failing to make an honest return, under oath, 
of the real and personal estate — lands and slaves — which he 
held in right of his principal, and which he was fully aware 
were the subject-matters of taxation under existing laws. 

" Down to a comparatively recent period, almost the entire 



APPEALS AT LAW. 261 



Columbia, April and May, 1867. 



revenue of the State was derived from a tax upon lands and 
slaves. This was a fact within the knowledge of almost every 
one, and of which scarcely any one, last of all one acting in a 
fiduciary capacity, could plead ignorance. So that the lead- 
ing idea, as we find it embodied in the several Revenue Acts, 
as to the individual liability of an agent, was, that he held 
the property of his principal subject to the taxing power of 
the State under some existing law. 

"Between an agency falling within the provisions of the 
Act of 1808 and the agency in this case, the distinction is 
not less marked than it is conspicuous. 

"Here the relator's agency commenced in 1862 and ter- 
minated in the month of November, 1865, a month at least 
before the passage of the Act imposing the tax in question. 
His agency did not extend to lands and slaves hitherto the 
prominent subjects of taxation, but was limited to the pur- 
chase of cotton alone, a commodity that had never before 
been taxed by the Legislature, and no one bad reason to ex- 
pect that it would ever be taxed. Throughout the whole of 
his agency, the cotton he purchased was forwarded to another 
State by the order of his principal, without for a moment 
suspecting that it would ever be made the subject of taxa- 
tion — least of all that he was thereby incurring a personal 
liability. Without the gift of prescience there was no vigi- 
lance he could have exercised that would have enlightened 
him as to what the Legislature might do on the 2l8t day of 
December, 1865, the day on which the Act imposing the tax 
in question was ratified ; and there were no means to which 
he could have resorted to protect himself against such an un- 
foreseen liability. But it is said all the relator had to do in 
order to absolve himself from personal liability was simply to 
have complied with the suggestion of the tax collector by 
making a return of " Eli M. Bruce's cotton as agent of E. M. 
Bruce." Suppose, however, the relator had made his return 
in the form suggested, what possible benefit, it may be asked, 
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would have resulted to the State therefrom ? Would it have 
added a single dollar to the treasury ? The most it could have 
done would have been to furnish a contingent remedy against 
the person or property of the principal, E. M. Bruce, pro- 
vided either should ever be found within the jurisdiction of 
the tax collector — things that may well be ranked among the 
doubtful. 

'' But again, has there not already been a substantial compli- 
ance on the part of the relator with all that the law requires 
in similar cases, in the form of his return and the oath which 
he took when he made return of his property to the tax col- 
lector in June, 1866? That is, assuming the oath to be the 
same as prescribed in the Act of 1813, already referred to in 
a preceding part of this opinion, and found in the 6th vol. of 
Stat., p. 705, in which he swears "that his return contains all 
the property which he may be possessed of, interested in, or 
entitled to, in his own right, or in the right of any other per- 
son, whether as guardian, agent, attorney, trustee, or in any 
other manner whatever," &c.; "and that he will give a just 
and true answer, according to the best of his knowledge, to 
all such questions as shall be asked touching the same," &c. 
This was all the tax collector was by law authorized to 
demand. If the oath was false, the relator has very certainly 
incurred the guilt of perjury. 

"But again, if the tax collector had reason to doubt the 
correctness of the return, his duty was to have propounded 
questions to the relator "touching the same," which the latter 
was bound to answer, " without any kind of equivocation or 
mental reservation whatever." 

" The conclusion I have reached from the hasty investiga- 
tion I have been able to give to the case is, that the relator's 
motion must be granted. It is therefore ordered that a writ 
of prohibition do issue, to be directed to the tax collector and 
the Sheriff of the District of Abbeville, in conformity with 
the prayer of the suggestion." 
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The defendant in the relation for prohibition appealed, and 
now moved this Court that the decision of the Judge below 
be reversed, upon the grounds: 

1. That the relator, upon demand, refused to make return 
of any cotton which he had of E. M. Bruce when required by 
the tax collector. 

2. That said relator should have made return of what 
cotton he had on hand on 1st October, A. D. 1865, as agent, 
and left to be elsewhere determined such liability as might 
accrue thereon. 

3. That had the agency of the relator ceased before making 
his return, he ought nevertheless to have made it, that execu- 
tion or process might have gone for the State against E. M. 
Bruce as an absentee. 

4. Because the said relator refused to disclose any of the 
statements in his relation for prohibition, and by his wrongful 
act, if there be error, misled the said respondent. 

5. Because the relator has always avoided and still avoids 
to make in substance the oath required in such cases. 

6. Because the granting of the prohibition was in other 
respects illegal, and should not have extended to all the 
cotton, or that an order for declaring in prohibition should 
have been made to ascertain the facts, &c. 

Thomson, for appellant. 

McOowen, contra. 

The opinion of the Court was delivered by 

Wabdlaw, J, The suggestion of the relator, James Bruce, 
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and the answer thereto filed hj the tax collector, show the fol- 
lowing case : 

James Bruce, as agent of Eli M. Bruce and others, bought 
cotton during the late war, and had many bales in store, in 
Abbeville District, in May, 1865. The Legislature, in Decem- 
ber, 1865, laid a tax upon all cotton sold between May and 
October, 1865, and a tax upon cotton in hand on the first day 
of October, 1865. The tax collector, in June, 1866, received 
from James Bruce a return of his own taxable property and 
payment of the tax thereon, and required from him, as agent 
of E. M. Bruce, an account of the cotton sold and on hand 
as mentioned in the Tax Act of 1865. James Bruce having, 
in June, 1866, neither cotton nor money of E. M. Bruce or 
other person, and being no longer agent, refused to render the 
required account. August 10, 1866, the tax collector esti- 
mating the amount of cotton, bought by James Bruce, at 
twelve hundred bales, worth $100 a bale, issued against him 
a double tax execution for $4,584 ; that is, $2,400 for general 
tax, and $2,184 for the district tax assessed by the various 
Boards of Commissioners. September 10, 1866, James Bruce 
filed his suggestion for prohibition, wherein he set forth that, 
of the cotton purchased by him, all had, before the first of 
October, 1865, been delivered in Augusta, Georgia, to the 
order of E. M, Bruce & Co., except one hundred and ninety- 
three bales, and these were so delivered in October and 
November, 1865, and that before December, 1865, he was 
paid in full and his agency had ceased. October 2, 1866, the 
tax collector filed his answer. At October Term, 1866, Judge 
Munro ordered the writ of prohibition to issue ; and upon 
appeal from that order the case has been argued, and the 
opinion is now to be pronounced. 

The execution in this case, for the most part, corresponds 
in form with the precedent prescribed in the Act of 1788, 5 
Stat. 52, § 10. It recites that "James Bruce, attorney and 
agent of Eli Bruce, a non-resident of the State," has been 
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assessed ia the sum of $4,584 for defraying the charges of 
the State and district, which he has neglected to pay, and 
commands the levy, by distress and sale of the lands, goods, 
and chattels of the said James Bruce, of the said sum of 
$4,584, with costs and charges, and in default of suflScient 
lands and goods pointed out and produced, commands tht 
arrest and imprisonment of the said James Bruce, until the 
required sum shall be paid. Indorsed upon it is a statement 
of the amount of general tax and the amount due to each of 
the boards of district police, making the aggregate of $4,584. 
It does not specify double tax or single tax, nor the taxable 
property, or act done upon which the assessment was made, 
nor the default of return or of answer to questions, nor any 
cause besides non-payment, which justified the tax collector 
in issuing it. But from the suggestion and answer, and the 
admissions made at the bar, it is plain that it is for double 
tax upon cotton sold between May and October, or in posses- 
sion the first of October, and that its justification is rested 
upon the refusal of James Bruce to make return as agent. 

The issuing of an execution without the previous judg- 
ment or action of any tribunal besides the collecting officer, 
is consistent with long-established practice, and is made en- 
durable by consideration of the necessity for speedy and cer- 
tain collection of supplies to meet the public wants. But it 
is an extraordinary exercise of arbitrary power, so similar in 
appearance to the decision and final process of a judicial 
tribunal, that prohibition, properly applicable only to inferior 
Courts^ is, in this State, familiarly in use for restraining the 
aberrations and excesses of tax collectors. In cases like this, 
it occurs, of course, to the mind of a judge, called upon to 
investigate a charge of usurpation or oppression, that the cir- 
cumstances, which served to show the occasion and extent of 
the tax collector's action, should appear upon his execution, 
the only paper which informs Sheriff or defendant why prop- 
erty or body should be taken. Since 1788, the changes of 
VOL. XIV 18 



2«6 APPEALS AT LAW. 

state 9«. Hodges. 

law in respect to the sale of land(a), and to other matters 
connected with the collection of taxes, have been such as to 
require change in the form of a tax execution in some cases, 
and it is obvious that sometimes, when the Legislature has 
directed an execution, it has not had in mind the prescribed 
W>Tm.{b) A proper caution is suggested in Kingman vs. 
Olover, 3 Eich. 35, against bringing to the examination of a 
tax execution a "strict and technical adherence to form;" 
but it cannot be considered unreasonable to expect a tax col- 
lector, in a case out of the ordinary course, to recite the 
circumstances which justify his execution; and where these 
are omitted, the Court must listen readily to proofs on the 
subject. 

We are satisfied that the execution is in part for cotton 
sold between May and October, 1865, and that, if the act of 
sale has taken place at all, it took place probably after Octo- 
ber, and certainly out of the State, when neither the cotton 
nor the owner of it was here. The subject of taxation was 
not within the jurisdiction of the State : person, property, and 
act done were all beyond its territorial limits, and, of course, 
to a large extent, the execution was erroneous, and the pro- 
hibition must prevail. 

But one hundred and ninety -three bales were in this State 
October 1, 1865, under the control of James Bruce, the agent 
of E. M. Bruce & Co., for purchasing cotton, and, it is said in 
behalf of the tax collector, that the tax on cotton on hand 
October 1st was properly assessed on these. If so, the Court 
could not, with propriety, undertake the office of apportion- 
ing an assessment, when there may have been great differ- 
ence of value between different lots, and the value at which 
any lot was assessed is rather conjectural than certainly 
known. This execution would be prohibited, and the tax 

(a) 7 Stat. 276, § 18, 2ti, and see notes (a) and (m) at the end of the 
case. 

(6) See note (2). 
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collector be left to issue another execution for tbe proper 
sum. But it is desirable that there should be a decision of 
the whole matter between these parties, and the Court has 
attained a resolution upon the whole. 

The tax collector says that '* James Bruce made a return erf 
his own property in June, 1866." Where a return is received, 
the tax collector is required, under a heavy penalty, to admin- 
ister an oath(c) which, in substance, is, that the person about 
to make return will make a full and true return, as required 
by law, of all taxable property and subject of taxation which, 
at the times provided in respect to each kind of property and 
subject of taxation, he was possessed of, interested in, or en- 
titled to, either in his own right, or in the right of any other 
person or persons whomsoever, or as executor, administrator, 
guardian, trustee, attorney or agent, or in any other manner 
whatever, according to the best of his knowledge and belief; 
and that he will give true and just answers, according to the 
best of his knowledge, to all such questions as shall be asked 
him touching his liability to taxation under the laws of this 
State ; and that all this he swears without any kind of equivo- 
cation or mental reservation whatsoever. For the convenience 
and safety of the person liable to taxation, and for the readier 
detection by public oflScers of property not returned, distinc- 
tions may appear, in an individual's return and in the tax 
collector's books, between taxable property and acts whence 
proceed impositions upon him in his own right, and other 
property and acts whence devolve upon him liability for 
another; but all constitute his return, and for all he is bound 
personally to pay, if he should not be protected (as it will 
be shown hereafter he may be) by the termination of his 
authority to represent another. Did James Bruce make a 
return ? If so, he was no longer a defaulter liable to double 
tax, but for taxable property wilfully concealed was liable 

(c) See note (/). 
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to a forfeiture of five times the tax thereon, which forfeiture 
could have been enforced by action.(G?) Did he make no 
return? Then the execution should have been- for double 
the whole assessment ; for all he was personally liable, and 
his payment of part might have been entered as a credit on 
the execution against him. Did he make a return sufficient 
in other respects, but refuse to make a full return on oath of 
all cotton in hand on the first day of October then last past ? 
Then, according to the express provisions of section seven of 
the Tax Act of 1865, the probable value of cotton in his hands 
on the day mentioned should have been assessed, notice of the 
assessment have been given to him, and if he had not made 
the required return of cotton within ten days, the assessment 
so made — that is, the assessment of probable value — should 
have been taken for a return, and if the tax had not been 
paid, execution for single tax should have gone accordingly 
as it would have done if a return had been made, and pay- 
ment been neglected. This is in accordance with the usage, 
which has long prevailed, of a tax-payer's swearing off the 
surplus of an excessive assessment made against him,(e) 
and with the provision hereafter mentioned, for an attorney's 
protecting himself by making oath of his renunciation or dis- 
claimer.(/) 

It is said that here James Bruce refused to return the 
cotton that was in his hands on the first day of October; 
but when we look to the bond, which was offered and refused, 
it can scarcely be doubted that this refusal was a disagree- 
ment between him and the tax collector, as to his personal 
liability for the tax on that cotton. When he came to make 
return, he had neither cotton nor money, nor other property 
of B. M. Bruce or of E. M. Bruce & Co.; his agency had 
ceased before the tax was enacted; there had never before 
been a tax on cotton, and when he settled his accounts with 

(<0 See notes (^) and (h), («) See note (fc). 

(/) See note (w). 
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his principal he had no reason to anticipate that such a tax 
would be laid. He therefore may well be supposed to have 
objected, and not unnaturally, to every thing tending io hold 
him personally liable. In truth he was not personally liable, 
but that does not seem to have been explained to him, and 
probably was not understood by the tax collector. The 
scheme of the regulations, for collection of taxes, ordinarily 
contemplates only persons and property in the State. Taxes 
due by an absent non-resident for property here may, per- 
haps, be jcollected, by execution against him, under which 
may be sold the specific property which was taxed, or any 
other property of his in the State, or by fecial proceedings 
to forfeit and sell after a year's notice.(^) But certainly for 
greater assurance, according to law that has long prevailed, it 
is the right of the tax collector to look to an inhabitant of the 
State for taxes upon all property, of which he has possession, 
or in which he is interested, in any right whatsoever, no mat- 
ter who may be the owner. When, however, the property 
was not held by such inhabitant on the day to which the 
tax relates, or when the possession, and all interest in it, by 
him for another, has passed from him before the time for 
payment of the tax, even though such property was in his 
return, he may, by making oath of such cessation of the right 
he once had for another, exempt himself from liability for pay- 
ment, subject to a return of the liability, if the right for that 
other be renewed within a year.(/i) The proper course in this 
case would have been for James Bruce to have made a return 
of the cotton, such as is contained in his suggestion, and at the 
same time to have shown, by his oath, the cessation of his 
agency; and thereupon his liability would have ceased, and 
the tax collector would have been left to pursue E. M. Bruce 
& Co., as he might have been advised. There is some diffi- 
culty in perceiving that one, who has been agent but is not so 

(g) See note (w). (A) See note (n»). 
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at the time of making his return, is bound to notice the prop- 
erty of his principal, which was in his possession at the time 
to which the return relates. The earlier Tax Acts contemplate 
attorneys as having power from their principals at the time 
of the return, and give effect to their renunciation or dis- 
claimer between the return and day of payment; but the 
change in the time for the annual session of the Legislature 
effected by the Constitution of 1790, combined with such pro- 
visions of the Act of 1788 as were not altered in 1791, made 
returns relate to the first day of October preceding ;({) 
and however inclined the Court may be to regard regula- 
tions as prospective and not retrospective, {Carter v. Burger, 
tax collector, 1 McMul., 412,) the State has been so long 
accustomed to the first day of October for taxes on lands and 
slaves, and to the still more objectionable reference to the 
first day of January preceding a Tax Act passed in December 
for the tax on sales of merchandise, and the reference for the 
cotton on hand to the first day of October preceding, is, in 
the Act of 1865, so express, that the agent's obligation to 
make return, with such retrospect, cannot but be admitted ; 
and fortunate it is that there is a provision which saves him 
from the injustice of personal liability upon his showing the 
truth. 

Here James Bruce did not make return of the cotton, nor 
did he show under oath the cessation of his agency, but the 
tax collector did not pursue exactly the course prescribed for 
him, and therefore his execution must be arrested : 

Because it is in part for cotton sold, and therefore exceeds 
the jurisdiction of the State; 

Because it is for double tax on the sum assessed as the 
probable value, when it should have been for single tax on 
that sum, just as if that sum had been returned ; 

And, looking beyond matters of form, because it aims to 

(0 See note («). 
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enforce a personal liability against one who, under the cir- 
cumstances which really existed, was not intended by the 
law to be personally liable. 
Motion dismissed. 

DuNKiN, 0. J., and In.glis, A. J., concurred. 

Motion dismissed. 



Note by Jadge Wardlaw concerning the regulations for assessment 
and collection of State taxes. 

(a) Tax Acts. The legislation which has been had in this State, be- 
fore and since 1776, on the subject of taxes, is so scattered and confused, 
that it is extremely diflScult to trace its history, or to determine precisely 
the existing law upon some points embraced in it. The earliest Tax Acts 
of the Province have been lost. (See list of Acts appended to vol. x. 
Stat, at Large, Nos. 5, 12, 68, 96, 112, 841.) But all that might have been 
obtained were not published in the Statutes at Large, when they might 
have been, and the MSS., with the other contents of the State House, were 
destroyed in the conflagration of Columbia, Feb., 1865. These omissions 
in the Statutes at Large are greatly to be deplored, not so much, however, 
as others, which the compilers chose to make, with reference to Courts, 
Militia, Slaves and other subjects, which they detiiched from the chrono- 
logical order, to be inserted in the last volume, (7, 8, and 9,) where they 
are not to be found. 

Before the adoption of the Federal Constitution, duties on imports and 
exports, and bills of credit, contributed largely to the revenue required for 
the public use. Of these a satisfactory view may be obtained by examina- 
tion of the Acts shown by the General Index, 10 Stat., (words—Duties, 
Bills of Credit,) and of the appendix to 9 Stat, and Dr. Cooper's note, 2 
Stat. 708. 

To direct taxation resort seems always to have been had for supply of 
deficiencies. The earliest Tax Act, which inquiry can now reach, was 
passed in 1701, 2 Stat. 182. Thenceforward until 1783, after irregular 
intervals, other such Acts were passed, some providing for payment of 
taxes in several successive years, (1703, 2 Stat. 208 ; 1716, 2 Stat. 666 ; 
1722, 8 Stat. 71, 192,) and the most important, with respect to regulations 
for collection of taxes, being those just referred to, and those of 1724, 3 
Stat. 238 ; 1734, 3 Stat. 883 ; 1760, 4 Stat. 128 ; and 1777, 4 Stat. 365. The 
longest intervals in which there was no Tax Act were between 1739 and 
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1768, 1769 and 1777, and 1779 and 1783. From 1788 down, there has been 
an annual Tax Act. This before 1790 was passed in Charleston in the 
month of February or March; in 1790, 6 Stat. 149, m Charleston in Jan- 
uary ; in 1791, 5 Stat. 188, at the second session of that year and the first 
held in Columbia, it was passed in December ; and in December of every 
year since, it has been passed. 

Before 1788, every Tax Act contained all the regulations and directions 
for collection of the taxes it imposed, which were deemed necessary. 
Some of these were repeated again and again, from 1701 down ; others, 
introduced by addition or amendment as occasion required, were generally 
copied from the Act, where they first appear, into every subsequent Act. 
In February, 1788, regulations intended to be permanent, most of which 
had before prevailed, were enacted in a Separate Act, and these were 
omitted in subsequent Acts to raise supplies. Afterwards, alterations and 
additions were made, and copied from Act to Act until 1808, 5 Stat. 452, 
when they were made permanent by a supplement to the Act of 1788. 
Again the process of change and copying w^ent on until 1815, 6 Stat. 7, 
when the classification of lands (which had been inserted in every Tax 
Act from 1784 down) was fixed in a form which remained unaltered until 
1865, and to it some other general regulations were annexed. After 
another series of years, in which new regulations were copied time after 
time, another separate Act was enacted in 1848, 11 Stat 246 ; but unfortu- 
nately that Act contained no code of tax regulations, but only such of the 
changes, introduced after 1815, as were approved, with some additions. 
From 1848 to 1849, the Acts to raise supplies contained only the subjects 
and rates of taxation. In 1849 and subsequent years, additions were made, 
and the Acts of 1865 and 1866 have copied most of these, and have made 
other important changes. 

The whole mass, out of which the present regulations for the assess- 
ment and collection of taxes may be evolved, may now be found in the 
before-cited Acts of 1788, 1803, 1815, 1848, 1865, and 1866, and in an Act 
concerning Courts, 1791, 7 Stat. 276, § 18-22. The sections last cited may 
seem to be misplaced ; the search for them in the Tax Acts, likely to be 
made, may, however, find there other matters not expected ; as for instance, 
in the Act of 1808, before cited, the authority under which a present 
Sheriff makes title to land sold by his predecessor. It is understood to be 
a traditional usage in the House of Representatives to admit, on motion of 
the Chairman of Ways and Means, at the third reading of a bill to raise 
supplies, or of a bill to make appropriations, amendments without the pre- 
vious notice which is required in the case of any other bill ; and thus, in 
the huny of limited time toward the close of a session, a matter, which 
would otherwise have been lost, has sometimes been admitted into one of 
the favored bills, although not entirely congruous to it Many regulations 
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concerning Boards of District Police, enacted from 1808 onward, were in- 
corporated in the permanent Acts of 1815 and 1843, or have been trans- 
ferred to separate Acts which require reports from those Boards. A pro- 
vision of 1811, § 25, which required names of persons, with the tax paid 
by each, to be transmitted by the Comptroller-General to the Clerk, was 
afterwards repeated and then inserted in the permanent Act of 1815, § 11 ; 
but, however useful it might be in respect to jury-lists, as well as for other 
purposes, does not seem to be now regarded. 

(b) Appropkiations. Appropriations were, for a long time, usually 
made in the Tax Acts. The earliest Appropriation Act, in the form now 
customary, which came after the Constitution of 1790, was passed in 1803, 
6 Stat. 478 ; but before that time there had been schedules or estimates of 
charges, one of which was sometimes appended to the Tax Act, and some- 
times embodied in it, 5 Stat. 877, 450. In 1792, 5 Stat. 208, no estimate is 
now to be seen, although the last clause of the Tax Act for that year 
appropriates the money to be raised to arrearages due and expenses of the 
current year. In 1777, 1778, and 1779, there appears no estimate and no 
appropriation to uses thore precise than the public uses. In the provincial 
times the General Index, Stat. 10, word AppropriationSt will show that at 
first there was only some general purpose indicated toward which the 
money was applied in particulars not now preserved ; that special appro- 
priations and estimates soon prevailed, and may be found in the Tax Act, 
(see 8 Stat. 218, 244 ;) that, in 1722, 8 Stat. 186, there was an estimate 
without Tax Act, and in 1731, 3 Stat. 834, a separate Appropriation Act ; 
and that from 1738 to 1769 were regular estimates. 

(c) Time. A distinction must be observed between the commencement 
of the fiscal year — ^that is, the time at which begin the annual charges wlfich 
a Tax Act is intended to meet — and the time to which, in a return to a tax 
collector, the possession of property or liability to certain taxation is to be 
referred. 

(d) TiBCAL Year. In the earliest Provincial Acts, provision is made 
for the apportionment of an exact sum already due between inhabitants 
residing within the town-plat of Charleston and other inhabitants of the 
province, and between the individuals of each of these classes, according 
to their several liabilities ; and reference to time is made only for fixing the 
times of assessment and payment. The estimate for 1722, before cited, 
seems to show that the fiscal year then began, as the legal one did, on 
March 25. An Act passed March 24, 1724-5, 8 Stat. 288, by its title shows 
that it was intended to defray ** the contingent charges of the government 
fbr one year, commencing September 29, 1724, and ending September 29, 
1725," and by its preamble declares these charges to be for the current 
year ; and the same may be observed of the Act of December, 1725, 8 
Stat. 257. From 1731 to 1758 each Tax Act was for the year in which it 
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was passed, beginning 25th of March preceding. In 1759, April, 4 Stat. 
108, an Act was passed for defraying the charges from March 25, 1758, to 
December 81, 1758, inclusive, manifesting a change of the year. From 
1760 to 1769 each Act was passed in tlie early part of the year, and was to 
defray the charges of the year preceding, stating the first day of January 
as the commencement of the year. The Acts of 1777, 1778, and 1779 in 
no way designate the time they were expected to meet. The Acts 1783- 
1790 are each for the year of our Lord in which it was passed, so that the 
Act of 1788, 5 Stat. 50, does not seem of itself to have worked a change 
of year. The Acts 1791-1824 were each passed in December, and each 
for the current year. 1825-1830 there seems in the title of the Tax Acts 
to have been a misapprehension, as each is said to be for the year follow- 
ing the December in which it was passed. 1881-1840, each is entitled 
for the year in which it was passed, and from 1841 down each is more 
specially entitled for the year commencing October preceding. 

(e) Day to which return refers. Every Tax Act prior to 1791 
was wholly prospective, as to the possession of property and liability to 
any tax imposed. Tlie regulations of February, 1788, provided that under 
the Tax Acts of that year, contemporaneous with these regulations, the 
taxable property, or that of which a person liable to taxes was possessed 
in any right, should be returned by the first Monday of October then next, 
(October, 1788 ;) that the liability should be for property held in any right 
on the first day of October then next ; that the same rule should prevail 
as to succeeding taxes and years, and that for taxes on property sold on 
the first day of October or afterwards, in each year, the seller should 
make return and payment. Here no retrospect was contemplated. But 
when in December, 1791, the Tax Act was passed, and reference to the 
first of October then past was preserved, the times for return and ixay- 
ment were necessarily altered, as necessarily the return made in the spring 
acquired a retrospective effect. From that time forward October first was 
looked to in the returns of lands and slaves, (see 1808, 5 Stat. 452, 470 ; 
and 1805, 5 Stat. 516 ;) and of money at interest, (5 Stat. 886 ;) but the 
sales of merchandise, 1815-1822, were expressly made to refer to the first 
day of January preceding each Act, almost a year before. This taxation 
of sales, by Act passed long after they were made, was in 1823 superseded 
by a tax on the stock in trade on hand the first day of January, 1824, and 
BO a tax on the stock in hand on the first day of January after the Act 
continued until 1852, when there was a renewal of the former tax upon 
sales for the year beginning the first day of January before the Act, and 
that continued until 1865 inclusive. In 1866 quarterly returns of sales, 
made during the year begmning the first of January after the Act, were 
required ; and by the Act of 1866, the first day of January foUowuig, 
instead of the first day of October preceding, is the day to which taxes on 
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property, imposed by that Act, shall have reference both as to possession 
and valuation, except where some other date is specially designated, and 
the income taxed is Uhat which arose in the year beginning the first day 
of January preceding the Act. The Act of 1865, in the second section 
imposing the tax, and in the seventh section concerning the return on 
oath, has express reference to the first day of October, in regard to cotton, 
turpentine, and resin on hand. 

(/) Oath. The oath to be administered to a person who makes a 
return was prescribed in 1716, 2 Stat. 668, § 15, and, after frequent repeti- 
tion, was in 1788 made permanent in nearly its original form, having no 
relation to October or any preceding time. In 1799, 5 Stat. 375, § 25, it 
was made to have express reference to the first day of October preceding in 
respect to money at interest, but there, as in many other instances, where 
the oath is repeated, the words, ** touching the same," always introduced, 
would, by a rigid construction, confine its obligation to money at interest, 
or in other instances to lands and slaves, although other taxable property 
was returned. The supplementary Act of 1803 omits the oath, but the 
Tax Act of that year, § 11, repeals it, with special mention of lauds and 
slaves, and so, after intermediate repetitions, does the permanent Act of 
1815. A form of oath was atlerwards omitted until 1822, 6 Stat. 196, § 5, 
when a special oath as to sales was prescribed, which was plainly intended 
to be additional to an oath respecting other matters. This special oath 
was, 1823, 6 Stat. 224, § 5, altered so as to accommodate it to the change 
from a tax on sales to a tax on stock in hand the first day of January after 
the Act, and, so altered, it was annually repeated until 1842 inclusive. In 
1843 it was omitted, probably because a permanent provision of that year, 
11 Stat. 217, § 5, copied from what had been partly contained in the Act of 
1815, § 4, and more fully enacted in 1828, 6 Stat. 376, § 17, and often re- 
peated, enjoins upon every tax collector, nnder a heavy penalty, to require 
a return on oath from each person liable to the payment of taxes ** of his 
or her taxable property" as required by law. The Tax Acts of 1807 and 
8, 5 Stat., prescribed a special oath, concerning a penalty for non -residence 
on a plantation, to be administered to every person who returned more 
than tliirty slaves, and special mention of an oath, as was before said, is 
made in the Act of 1865, § 7. The form set forth in 1816 has, by the 
changes which the enactments of 1843, 1865, and 1866 have necessarily 
produced, been brought substantially to this: "I swear that I will now 
make a full and true return, as required by law, of all taxable property 
and subjects of taxation, which, at the times provided in respect to each 
kind of property or subject of taxation, I was possessed of, interested in, 
or entitled to, either in my own right or in the right of any other person 
or persons whomsoever, or as executor, administrator, guardian, trustee, 
attorney, or agent, or in any other manner whatever, accordmg to the best 
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of my knowledge and belief; and that I will give trtie and Just answers, 
according to the best of my knowledge, to all such questions as shall be 
asked me touching my liability to taxation under the laws of this State ; 
and all this I swear without any kind of equivocation or mental reserva- 
tion whatsoever. So help me God !" 

ig) DoxTBLB Tax. Throughout the series of Acts prior to 1788, there 
was provision for assessment of a person who failed to make return, and 
for summary collection from him, in defect of information, of double the 
amount that the assessor might suppose he ought to be rated at ; and this 
is, in cumbrous phraseology, made permanent by sections 9 and 11 of the 
Act of 1788. 

(A) Concealment. The Act of 1716, 2 Stat. 669, § 17, for voluntary 
concealment of any part of his taxable property, which any person is 
guilty of in rendering his account, provides for a forfeiture of the property 
concealed, to be adjudged in a Court of record. In 1738, 8 Stat. 354, the 
forfeiture was reduced to treble tax on the part concealed, and nothing 
said as to the mode in which it should be ascertained and enforced. In 
1758, 4 Stat. 57, the forfeiture was raised to five times the value of the tax 
on what was concealed ; and in this form a permanent provision was made 
by Act of 1788, § 8, and perhaps reference to § 26 was intended. See 
Stafe vs. City CouncU, 12 Rich. 731 ; State vs. Allen, 2 McC. 59; Crosby vs. 
Warren, 1 Rich. 888 ; State vs. Simons, 2 Sp. 761. 

(0 Arrears. An Act of 1704 provided for omissions and for collec- 
tion of arrears the same process which defaulters were subject to. In 
/1718-19, the Chief Justice was empowered, at the request of the Commis- 
sioners appointed to receive the taxes, to grant new executions for arrears 
and to proceed as against defaulters. In 1723 lists were required to be 
furnished to the Treasurer, and he was directed to collect arrears by war- 
rants under his hand ; and thus the law was repeated again and again 
until it was made permanent, 1788, § 7, 16. By the supplementary Act 
of 1803, § 3, the tax collector is authorized to issue executions for all 
arrears of taxes certified by the Comptroller- General, and he is required 
to annex to his general return a list of all the taxable property not returned, 
which has come to his knowledge, or the names and descriptions. By 
the Tax Act of 1788, § 15, collectors are authorized to collect taxes from 
defaulters of the five preceding years, who had not paid to their prede- 
cessors. 

In 1826, § 20, a tax-collector was authorized to issue executions 
against all persons who were in arrears to his deceased predecessor. In 
1827, § 18, another was authorized to renew executions which his prede- 
cessor had not caused to be collected ; and in 1828, § 14, he was required 
to sign executions against defaulters of three and four years standing. 

(*) Swearing off. From 1701 down to 1788, there was provision 
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for a taxable person coming at the time appointed for payment to ewear 
oflF the excess, which had been imposed upon him by over-rating or undue 
assessment ; and this was permanently enacted by the sixth section of the 
Act of 1788. The 25th section of that Act relates to the limits of the parish 
of St. George, Dorchester. An Act of 1779, 5 Stat. 866, § 2, ** respecting 
the division line between the parishes of St. James, Goose Creek, and St. 
Gteorge, Dorchester," repeals the *' sixth" clause of the Act of 1788. 
Grimke^s P. L. was published in 1790, and was in 1799 the only printed 
coUection then existing of the Acts between 1784 and 1790. It sets forth 
the Act of 1788, with the sections so numbered that what is in the Statutes 
at large, published long afterwards, shown to be the 25th, appears as ^Hhe 
sixth." It can scarcely be doubted that the Legislature intended, in 1799, 
to repeal the section (25th) which related to the parish line. See State vs. 
Council of Mount Pleasant^ 8 Rich. 214. 

{e) Execution. A summary execution against defaulters has prevailed 
from the earliest period. At first it was issued by a justice of the peace^ 
1701, 2 Stat. 182 ; afterwards by the Chief Justice, 1716-1723, 2 Stat. ^ in 
1724-1733, 8 Stat, by the public Treasurer ; in 1784, 8 Stat. 888, and ever 
since, by the inquirers and collectors, subject to the right of the Treasurer 
or Comptroller- General as to arrears before mentioned. 

In 1736, 3 Stat. 448, a form of warrant or execution was prescribed, 
directed to a constable or provost-marshal, which in substance was 
repeated in every subsequent tax-act until 1788. The general Act of 
1788, 5 Stat. 62, § 10, in specifying the mode for enforcing collec- 
tion, adopts the form before in use, only adding lands to goods and cliat- 
tels, and requiring the process to be directed to the constable living 
nearest to the defaulter's residence, and no form has since been given. 
In 1799, the tax collector was required to place his warrants in the hands 
of the Sheriff only ; and this provision, after intermediate repetitions, was 
confirmed by the general regulations of 1808, with directions for employ- 
ment of the coroner when the Sheriff is interested. Subsequent enact- 
ments impliedly required some change of the form of execution prescribed 
in 1788. The temporary specific lien, created by the 15th section of 
the permanent Act of 1848, could not be made available without some 
special directions to the Sheriff, which the mandatory part of the process 
would give more properly than oral instructions would ; and the same 
may be said of the special execution against a free negro, 1830-1848, § 2. 
Executions for arrears, certified by the Comptroller-General, or arrears 
unpaid to a preceding collector, (cases mentioned under the headulrr^ars,} 
would not consist with the preliminary recital which is prescribed. In 
these cases, and in others where double tax executions are spoken of, it 
seems plain that the Legislature has considered it competent for a tax 
collector to adapt his execution to the requirements of the occasion ; and 
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the defendant may well complain if, in a case out of the ordinary course, 
a paper requiring a Sheriff, who may know nothing not shown hy it, to 
invade rights of property and person, should not on its face explain why 
and for what it has been issued. 

(m) NoN-BBSiDBNTB. Increased taxes, from 1778 to 1788, and from 
1798 down, have been imposed upon absentees from the United States, 
with special exceptions, which have been occasionally varied. These 
taxes were triple, 1808-1825, except 1818, when they were qumtuple; 
double at all other times, and so fixed in 1843. 

The ordinary provision for collection of taxes upon the property of non- 
residents has been a return from the person resident here who had posses- 
sion, with execution against that person, and perhaps against the absent 
owner, to which the specific property and his other property here would 
be subject. 

Of absent owners, lands seem most to have attracted the attention of 
the Legislature, next slaves. In 1734, 8 Stat. 884, § 8, when land owned 
by a non-resident was not returned, the collectors were directed either to 
sell wood or timber therefrom, to the amount of the tax the land was 
liable for, or to let to farm all or any part of it, for a term not exceeding 
four years, till the tax was paid by the rents ; and this provision was re- 
peated until 1784 inclusive, the term of lease having been extended in 
1758 to seven years, and in 1764 and afterwards to twenty-one years. 

In 1737, 8 Stat. 474, § 5, it was provided that land found to belong to 
a non-resident, who had no legally constituted attorney or trustee within 
the province, should be proportionably rated, and if, after notice by pub- 
lication, the tax, with interest, was not paid withm two years, the land 
should be forfeited to the king, and be considered vacant. In 1777, for- 
feiture to the State was enacted, and the provision was in substance con- 
tinued till 1784 inclusive. In 1786, the provision was extended to ^Hracts 
of land, negroes, or any other taxable property,'^ and the time of notice 
was reduced to one year, and sale at auction directed, with saving of the 
rights of infants and feme coverts ; and in this form it was made perma- 
nent, 1788, § 19. In 1791, 7 Stat. 376, sales of property for taxes were 
made subject to regulations, which were applicable to all cases ** of default 
made by any person in the payment of any tax.^' 1795-1798, particular 
notice was taken of lands which had been sold to persons living in the 
Northern States and foreign countries, who paid no taxes, and tax-col- 
lectors were enjoined to inquire, report, and collect ** agreeably to the 
mode prescribed for selling the property of those who make default in 
paying taxes.*' If this authorized immediate sale of the lands of non- 
residents, a return to the mode prescribed in 1788 seems to have been 
made, 1801, §10, when twelve months notice was required before sale; 
and the supplementary Act of 1808, g 6, confirms the enactment of 1801, 
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with directions for sale in lots and saving of the rights of persons who had 
obtained new grants. 

In the separate Act of 1843, section 6 requires return hj ecteh person 
liable to the payment of taxes for his or her taxable property; section 12, 
in case any taxable property (perhaps of an inhabitant) shall be remoyed 
from the State after the first day of October, and before payment of taxes, 
subjects the property of the owner which may remain to liability for the 
** taxes on that which has been carried from the State ;^' and section 11 
constitutes taxes on lands, slaves, goods and chattels, specific liens ** on 
the said lands, slaves, goods and chattels, for one year from the time the 
liability to taxes attached upon the owner or pi'oprietor thereof. ^^ 

The question has not yet been presented, whether a tax execution 
against a non-resident is a cumulative remedy, which may be had in lieu 
of those prescribed in 1788 and 1803, or in connection with them. Many 
expressions of the Legislature bear on this question. Before 1716, only 
the inhabitants residing in the province v^ere assessed ; in 1716, planters and 
others residing, living, or otherwise interested in the province; in 1751, inhabi- 
tants and others interested in the province ; in 1788, *'*' persons living in the 
State who are possessed of any lands, slaves," &c., " all persons whoso- 
ever anyways liable to pay taxes,'* "any taxable person \" 1792, "all per- 
sons anywise liable to pay the taxes hereby imposed.*' In 1815, § 4, a 
return of taxable property is required from the owner, "unless the owner 
is absent from the State." The Act of 1843 contains the words above ex- 
tracted from it, and also provides for taxes upon taxable property in this 
State, to which persons who reside out of the United States are entitled. 
The Act of 1788 directs warrants after ten days exposure of the list of de- 
faulters, " if any person or persons whosoever shall neglect to pay in his 
or her tax ;" and the Act of 1803 speaks of " all persons liable to pay any 
tax," of taxes and arrears of taxes on lands of non-residents, and directs 
warrants against "any person who shall make default in payment of 
taxes." 

From 1716 until the same was made permanent, 1788, § 12, it was re- 
peated that a person removing between his return and the time appointed 
for payment, without having paid his taxes, should be liable to execution 
as a defaulter. 

Under the head oath will be seen above the long-continued resolution of 
the Legislature to hold liable, for the tax on any property, the person in 
the State who, in the absence of the owner, has possession thereof or 
interest therein. The word "agent" was first introduced into the oath 
in 1777 ; but still the words " legally constituted" attorney or trustee were 
retained in the section which authorized forfeiture and sale of the lands of 
non-residents, afterwards extended to goods, and made permanent, as 
before shown. Until 1791, the possession or interest in autre droit was 
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always spoken of as existing at the time of the retnm, for the return, as 
before shown under the head day to which return referty had no retrospect; 
but in 1791, and afterwards, the return, which every one liable to taxation 
was required to make of the taxable property held in his own right, or 
any other right, had relation to the first day of October preceding ; and 
the liability, imposed by the law and enforced by the oath, must have 
embraced every one who on that day had possession or interest, and 
could not discharge himself, by swearing, at any time before the time ap- 
pointed for payment, that his liability in autre droit had ceased. 

This right to discharge arises from an equitable construction of the 18th 
section of the Act of 1788. That section is a perpetuation of a provision 
which was introduced in 1789 in mitigation of the Act of 1737 and preced- 
ing Acts. The attorney or trustee had been held personally liable for the 
tax on land, notwithstanding his renunciation or disclaimer before the tax 
was levied. In 1789, 8 Stat. 528, § 4, was added, " unless he shall make 
oath that he hath bona fide renounced his power before the payment of the 
tax becomes due, without having done it to avoid the payment of the said 
tax, ' * and shall not again be attorney or trustee within one year. In 1758, 
the provision was extended to taxes on slaves, and other taxable goods, 
as well as those on lands, and then in 1788 it was made permanent. By 
the express words, an attorney or trustee might, by renunciation, release 
himself from liability, even after he had made return ; a fortiori^ he is 
released by entire completion of the purposes for which he was appointed, 
or other cessation of his power and interest, without his voluntary termi- 
nation of them ; and surely by such cessation before a return was required 
from him, not less than after. If a legally constituted attorney would be 
thus discharged from liability, how much more an overseer, a bailee, or 
other irregular agent, a guardian who has surrendered the property to his 
ward become of age, an executor, administrator, or other trustee who has 
been removed from his trust, or a temporary occupant, who has yielded 
possession to the owner for whom he held. If discharge can be had fVom 
a tax, which the agent assumed by his return made before he yielded his 
authority, it would be strange to enforce his personal liability, when not 
only his power ceased, but the property which is taxed was taken out of 
his reach before he had reason to expect that a tax on it would be im- 
posed. 
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Thb State vs. Wright Sullivan, (a) 

Thb State vs. Wesley Williams and othbbs. 

Jurisdiction — Courts — Persons of Color — Ex-post facto Law. 

The Court of General Sessions is a superior Court of general jurisdiction, 
and nothing shall be intended to be without its Jurisdiction but that 
which specially appears to be so. 

The constitutional provision that the District Court ** shaU have Jurisdio 
tion of all criminal cases wherein the accused is a person of color '' does 
not exclude the superior Court from exercising jurisdiction in such 
ca§es. 

The Act of 1865| conferring exclusive jurisdiction on the District Courts in 
all criminal cases wherein the accused is a person of color, having been 
repealed by the Act of September, 1866, as to offences above the grade 
of larceny, held^ that the Court of General Sessions, after the passage 
of the latter Act, had jurisdiction to try persons of color for capital 
offences, committed whilst the former Act was of force. 

Courts of magistrate and freeholders for the trial of free persons of color 
were abolished by an ordinance of the Convention of 1865. 

An Act reviving the jurisdiction of a superior Court so as to enable it to 
try persons for offences committed during a period when an inferior 
Court had exclusive jurisdiction to try them, is not an ex-post fieu^to law. 

The prisoner, Wright Sullivan, a person of color, was tried 
and convicted of robbery before his Honor, Judge Munro, at 



(a) The opinion of the Court, in these cases, was not filed until after 
the other cases of the term had been printed. 
VOL. XIV.— 19 



! 



282 OOUET OF EEEOES. 

' C 

State V8. SnUiTan. 

Laurens, Pall Term, 1866. The offence was alleged and 
proved to have been committed on 3d September of the same 
year. The prisoners, Wesley Williams and two others, also 
persons of color, were tried and convicted of burglary, before 
his Honor, Judge Moses, at Darlington, Fall Term, 1866. The 
offence in this case was also committed whilst the Act of 1865, 
mentioned in the opinion of the Court, was of force. Appeals 
were taken in both cases, and motions made in arrest of judg- 
ment. 

Sullivan, Sarllee^ Boyd, Charles, for appellants. 

Beid, Mclver, solicitors, contra. 

The opinion of the Court was delivered by 

Glover, J. After argument in the Court of Appeals, these 
cases were ordered to the Court of Errors. 

The defendant, Wright Sullivan, a freedman, was convicted 
of highway robbery at Laurens, Fall Term, 1866, and the 
other defendants, also freedmen, were convicted of burglary 
at Darlington, Fall Term, 1866, and moved in arrest of judg- 
ment on the ground that, under the laws and Constitution, 
exclusive jurisdiction of the offences of which the defendants 
were convicted is conferred on the District Courts. 

The Court of General Sessions in South Carolina is a supe- 
rior Court of general jurisdiction, possessing all the powers 
exercised by the Court of Queen's Bench in England, where 
it has been held, without question, that nothing shall be in- 
tended to be without the jurisdiction of a superior Court but 
that which specially appears to be so ; and nothing shall be 
intended to be within the jurisdiction of an inferior Court but 
that which is expressly alleged. {Peacock vs. Bell, 1 Saun. Hep. 
74; Winford vs. Powell, 2 Lord Eaym. 1810.) By the Act of 
1789, our Circuit Courts have original and final jurisdiction. 
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and Judge Johnson, in the case of The State vs. Helfried, (2 N. 
& McC. 283,) says, the Court of Cortimon Pleas and General 
Sessions possesses unlimited jurisdiction over all questions 
arising on either side. Every citizen is answerable to them, 
and, in territorial extent, their jurisdiction is bounded only by 
the limits of the State ; and the same doctrine is held in the 
late case of The State vs. Walker, (ante, 36,) decided in the 
Court of Appeals, December, 1866. The Court of General 
Sessions then manifestly has jurisdiction over the offences 
charged in these indictments, and of the persons charged, unless 
by the express negative words of some statute, or by irresis- 
tible implication, it is taken away. The first section of article 
ni. of the Constitution of 1865 having directed that District 
Courts should be established, which " shall have jurisdiction 
of all criminal cases wherein the accused is a person of color,'' 
it is argued, that the implication is clear that the jurisdiction 
of the District Courts over persons of color was intended by 
the Constitution to be exclusive. In reply to this argument 
it might be conclusive, that it is not, as hns been shown, by 
implication but by express averment that inferior Courts ex- 
ercise exclusive jurisdiction ; and authority is ample to show 
that the words, " all criminal cases," by negation do not deprive 
the superior Courts of jurisdiction. " The Court of King's 
Bench hath so sovereign a jurisdiction in all criminal matters 
that an Act of Parliament, appointing that all crimes of a cer- 
tain denomination shall be tried before certain Judges, doth 
not exclude the jurisdiction of this Court without express 
negative words ; and, therefore, it hath been resolved, that 33 
Henry VIII., c. 12, which enacts that all treasons, &c., within 
the King's House shall be determined before the Lord Steward 
of the King's House, &c., doth not restrain this Court from pro- 
ceeding against such offences." (2 Bac. Abr. 690: title. Court 
of K. B., A. 1.) And in the case of The State vs. Walker, re- 
ferred to above, the general rule is said to be, " that an Act 
of the Legislature shall not be construed to oust them (the 
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Superior Courts) of jurisdiction, except by express provision 
or necessary implication." The Act of 1865 (13 Stat. 278) 
does, however, confer exclusive jurisdiction on the District 
Courts in all criminal cases, wherein the accused is a person 
of color, in express terms ; but this Act was repealed by the 
Act of September, 1866, (18 Stat. 887,) except the first and 
second sections, and exclusive jurisdiction is given to the 
District Courts only in cases of larceny, misdemeanor, &c. 

Before the passage of the latter Act, the offences, of which 
the defendants were convicted, had been committed, and it is 
contended that they could be tried only by the District Court 
which then had exclusive jurisdiction of ''all criminal cases 
wherein the accused is a person of color." The District 
Courts were not organized until October, 1866, when they no 
longer had exclusive jurisdiction over persons of color 
charged with capital felonies; and unless the jurisdiction of the 
Court of Sessions was revived, there was no tribunal competent 
to try such persons. It is clear that if there was no inferior 
Court exercising the exclusive power to try persons of color, 
the trial will be had in the Court of General Sessions, because 
nothing shall be intended to be out of. that jurisdiction but 
what specially appears to be so. But it is insisted, that if the 
District Courts had not jurisdiction, then the jurisdiction of 
.the Court of magistrate and freeholders, which had exclusive 
jurisdiction over slaves and free persons of color, was a rec- 
ognized tribunal, and was not abolished so far as free persons 
of color were criminally amenable. It is not necessary to re- 
view the legislation creating tribunals for the trial of this 
clasi of persons. The Act of 1740 (7 Stat. 897) is the first 
that provides for the trial of free persons of color. It directs 
that all crimes and offences committed by free negroes shall 
be tried by two justices and not less than three freeholders. 
The Act of 1839 (11 Stat. 13) provides, that all offences com- 
mitted by a slave or free person of color shall be tried before 
a magistrate and five freeholders. It is conceded that slaves 
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and free persons of color were tried exclusively in the Courts 
created by these Acts ; but are there any words which by ex- 
press negation or irresistible imtplication take away the juris- 
diction of the superior Courts ? It has been shown that the 
words, '* all crimes and oflFences," cannot, by intendment, be 
construed to confer exclusive jurisdiction on an inferior Court, 
and there are no words in the Act of 1889 which clearly ex- 
press such intention. In October, 1866, a Court of magis- 
trate and freeholders could exercise neither exclusive no^ 
Concurrent jurisdiction over slaves and free persons of color. 
Before the adoption of the Constitution of 1865, the institution 
of slavery had been abolished by the authorities of the United 
States, and the eleventh section of ninth article of the Constitu- 
tion recognizing this abolition declares "that slavery shall never 
be re-established in this State." Contemporaneously, the Con- 
vention adopted an ordinance whereby it was ordained " that 
all laws, resolutions, orders, or rules, which recognize the ex- 
istence of slavery and regulate the relations of master em 
slave, and define and enforce the rights and duties growii^' 
thereout, or create or punish oflFences against such rights ^ • 
against the public policy of the State in reference to slavery*^ 
have become of no further or future force or eflfect, by reason 
of the extinction of slavery." As the Court of magistrate 
and freeholders, organized for the trial of slaves and free per- • 
sons of color, is a part of that code which j^ecognized the ex- 
istence of slavery and which created and punished offences 
against the public policy of the State in reference to slavery, 
it is consequently abolished by the terms of the ordinance. 
And this forum being part of the slave code, and its jurisdiction 
over free persons of color being an incident of it, it necessa- 
rily follows, that having been abolished as to slaves, it can no 
longer exercise jurisdiction over free persons of color. When 
these defendants were tried, there was no tribunal, save the 
Court of Sessions, possessing either exclusive or concurrent 
jurisdiction over this class of persons charged with capital 
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crimes. But it was argued, ** that the creation of a tribunal 
to try, after the ofifence is committed, is an ex-post facto law, 
to the same extent as the passage of an Act punishing past 
offences." It has been expressly held that a statute creating a 
new Court, or conferring a new jurisdiction, or enlarging or 
diminishing the powers of an existing Court, is not an ex-post 
facto law. Wales vs. Belcher^ S Pick. 508; OommonweaUh vs. 
Phillips, il Pick. 28. 

A majority of this Court is of opinion that the trial of the 
defendants was properly had before the Court of General Ses- 
sions, and that they can take nothing by their motion. 

DuNKiN, C. J., Wardlaw, a. J., Carroll, C, Inglis, A. J., 
and Aldrioh, J., concurred. 

Moses, J., Lesesne and Johnson, C. C, dissented. 

<*" iMotions dismissed. 
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ACTION OF COVENANT. 
Tide Stay Law, 6. 

ADMINISTRATION, 
Vide Partnership, 4, 6. 

ADMINISTRATION OP DERELICT ESTATES. 
Vide Commiasioner in Equity. 

AGENT. 
Vide Taxes, 1, 8, 4. 

APPEAL. 

1. The efficacy of an order on circuit setting aside a writ is not sus- 

pended, so as to restore the pendency of the action, by a mere 
notice of appeal, where the appeal is afterwards abandoned. 
QuiUeaume vs. MiUer 118 

2. Failure to docket an appeal is equiyalent to an abandonment, or 

dismissal of the appeal Jh, 

Vide District Judge, 1. 

ARREST OP JUDGMENT. 
Vide Criminal Lato, 10. 
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ASSAULT AND BATTERY. 

Vide Criminal Imw, 17. 

ASSETS. 
Tide Partnership, 4, 5. 

ATTACHMENT. 

Tide Domestic Attachment, 

BASTARDY. 

1. Under proceedings for bastardy commenced before the child has 

attained the age of twelve years, the father, npon conyiction, 
may be required to enter into recognizance to pay twenty-fiye ^ <o 
dollars a year, counting from the birth of the child, until its 
attainment of twelve years of age. JState vs. Sarratt 29 

2. The Statute of Limitatiods does not bar the prosecution, in cases of 

bastardy, for the annual penalties that had accrued before the 

procee^gs were commenced ~ «.... lb. 

8. As interest is not chargeable upon the annual penalties, the Jury, in 
allowing credit for advances made for the maintenance of the 
child, need not ascertain the time when the advances were 
made I...... lb, 

4. If a defendant in a case of bastardy appears ia person, pleads and 

makes defence by counsel, he waives any objection which he 
might have taken to the irregularity of the proceedings under 
which he was arrested and gave recognizance for his appear- 
ance i&. 

5. The Court of General Sessions in one district may, on proper evi- 

dence, order a bench warrant to issue to arrest and bind over a 
defendant found in that district to appear and answer to a prose- 
cution in another district, and this may be done before indict- 
ment found as well in cases of bastardy as in other cases lb, 

6. A defendant convicted of bastardy is not liable for interest on the 

annual payments of twenty-five dollars each, for which, in de- 
fault of recognizance, execution may issue. State vs. SarratL . 177 

BENCH WARRANT. 
Vide Bastardy, 6. 
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BURGLARY. 

Tide Oriminal Law, 10. Jurisdiction, 4, 5, f. 

CASE. 

Tide MalioiouB ProsecuHon. Damages. 

OASES OVERRULED. 
Vide Partnership, 1. 

OAVEAT EMPTOR. 

Vide Sheriff's Sale. 

CIRCUIT COURT. 

Vide Jurisdiction. 

CIRCUMSTANTIAL EVIDENCE. 

Vide Evidence. 

COLT. 

Vide Criminal Law, I, 3, 3. 

COMMISSIONER IN EQUITY: 

A Commissioner in Equity, in suing out letters of administration 
on a derelict estate under the Act of 1857, acts officially, and 
when he ceases to be Commissioner he ceases to be administra- 
tor. If no one else should apply, his successor should sue out 

letters of administration de bonis non. LefnYB. ffuggina 196 

t 

COMMON CARRIER. 

1. If a common carrier has reasonable grounds for not receiving goods 
offered him for transportation, he may do so ; but if he once 
receives them, he becomes an insurer, and can only exonerate 
himself from liability by showing that the loss arose from the 
act of God or the public enemy. Pareh&r vs. Railroad Oom- 
patiijfm ...... ••«... ..«..*■•.•.. ....#• ...*•(••.••• ••.••«... ••••• •«••••••• •*...•.•.•••• XDX 
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CONFEDERATE TREASURY NOTES. . 
Tide Damages. 

CONSIDERATION, 
Yide Fraudulent Conveyances, 3. 

CONSTITUTIONAL LAW. 

1. The Act of 1861, commonly called the Stay Law, is constita- 
tional and binding so far as it relates to fdture contracts made 
within the State, and to be executed within it. Barry vs. 
Iseman 129 

a. The constitutional provision that ** no State shall pass any law 
impairing the obligation of contracts^ ^ does not apply to a law 
affecting contracts made after the passage of the Act lb. 

3. An Act of the Legislature may be unconstitutional so far as it 

affiscts contracts already made, and constitutional as to those to 
be made lb. 

4. So much of the Act of September, 1866, ^^ to alter and fix the times 

for holding the Courts of Common Pleas in this State,'* as post- 
pones the return of writs and other process in actions ex con- 
tractu, and suspends proceedings in such actions, is, so far as it 
affects contracts existing when the Act was passed, repugnant 
to the provision of the Constitution of the United States that *^ no 
State shall pass any law impairing the obligation of contracts," 
and the similar provision of the Constitution of this State, and 
is therefore inoperative and void. WoodYa. Wood 148 

Yide Jurisdiction 9, 12. 

CONTRACTS. 

Yide Constitutional Law. Damages. Sheriff^s Sale. 

COPARTNERSHIP. 

Yide Partnership. 

% CORPORATION. 

1. A corporation may maintain the action of trespass quarc cla/usum 

fregii. Baitfroad Oompanff vs. ParHow 287 
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COTTON. 

Tide Teuees. 

COURT OP MAGISTRATE AND FREEHOLDERS. 
Vide Jurisdiction, 11. 

COURTS. 
Vide District Judge. Jurisdiction, 

COVENANT. 
Vide Stay Law, 6. 

COW STEALING. 

Vide Criminal Law, 9. 

CRIMINAL LAW. 

1. The Act of 1865, making it a capital felony to steal a *' horse or 

mule," does not repeal so much of the Act of 1880 as punishes 
the stealing of a **colt.** An Indictment, therefore, for steal- 
ing a ''colt" contrary to the Act, &c., is unobjectionable. 
*. State YS, Major 76 

2. One indicted under the Act of 1880, for stealing a colt, cannot 

be convicted of petit larceny. If therefore the jury find him 
gaUty of petit larceny, a new trial will be granted lb. 

3. Under an indictment charging the defendants, in two counts, with 

stealing a colt, and, in a third count, with receiving the colt 
knowing it to be stolen, a general verdict of guilty cannot be 
sustained. The offences charged being distinct— the one a 
felony, and the other a misdemeanor— and the punishments 
being different, the Court, under such a verdict, cannot know 
of which offence defendants are guilty, and what sentence to 
pass. In such a case, therefore, a new trial must be granted.. lb, 

4. Where three are jointly indicted for a capital offence, and two 

only are tried, the third not having been arrested, the wife of 
the one not upon trial is a competent witness for the State* 
StaUy^, Drawdy .«...- 87 

5. In capital cases thi9 Jury are not judges of the law as well as of 
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the &cts. It is their duty to receive the law as it is laid down 
to them by the Court ~ : Ih. 

6. A white person conyicted of manslaughter cannot be sentenced to 

any more degrading punishment than imprisonment : he cannot 
be sentenced to hard labor. State vs. Looper and Durham. ... 92 

7. Whether, in a capital case, the prisoner shall be allowed to have 

the Jury polled, is a matter of discretion with the Circuit Judge. 
8tate vs. Whitman * ^ 113 

8. Where the guilt of the prisoner is clear, it is no ground for a new 

trial that no motive to the commission of the act, a premedi- 
tated murder, appears lb. 

9. The Act of 1789, so far as it punishes the stealing of cattle below 

the value of twenty dollars, has been repealed by the Act of 
1866, making the simple larceny of goods, below the value men- 
tioned, petit larceny and a misdemeanor. One cannot therefore 
be now punished for stealing a cow where the offence was com- 
mitted before the Act of 1866 was passed, and the value of the 
cow is aUeged and proved to be below twenty dollars. 8taU vs. 
Thomas ; 168 

10. The joinder in one indictment of three counts, the first for burglary, 

the second for an entirely distinct burglary, and the third for 
petit larceny (which is a misdemeanor) in the same transac- 
tion alleged in the second count, with a general verdict of 
guilty, is no ground for arresting the Judgment. State vs. Nel- 
$on^....... ^ 169 

11. A general verdict of guilty is understood to find the higher 

offence, if there is testimony to support it ; and such verdict is 
no ground for new trial. The Jury, however, should be dis- 
tinctly instructed as to the effect of a general verdict of guilty, 
and that they may convict on the one count or the other, and 
it is more satisfactory that they should do so. .- ^ lb. 

12. Where distinct felonies are charged in separate counts, it is a pro- 

per exercise of the discretion of the Judge to require the pro- 
secuting officer to select one of the felonies and confine himself ' 
to it ; and this he should do, although no motion to that effect 
be made by the prisoner's counsel lb. 

18. New trial ordered, because of the gravity of the effect of the 
general verdict of guilty— the report leaving it doubtftd whether 
the Jury had been fiilly instructed as to the effect of such finding, 
and that they might convict on any one of the counts, and 
oecause the discretion above mentioned had not been exercised. lb. 

14. Smce the Act of December, 1866, providing that every simple 
larceny of goods ** below the value of twenty dollars" shall 
be a misdemeanor, and be considered petit larceny, an indict- 
ment at common law for petit larceny will not lie. Where the 
goods are below the value of twenty dollars the offence is 
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ezdni^yely a statatory one, and the indictment must conclude 

'* contrary to the form of the statute.*' State ys. Gray 174 

16. Where, in an indictment for malicious trespass in killing a dog, 
the only description of the dog was that it was the property of 
J. B., hM, that proof that the dog was the property of C, a 
son of J. B., who was eighteen years old, and who resided with 
his father, and to whom it had been given by his sister, did 
not sustain the indictment, and new trial ordered. State tb. 
Trapp 203 

16. Is a dog ** personal property ' ' within the Act of 1861, so that an in- 

dictment, for a malicious trespass in killing it, can be main- 
tained ? «.-.^ «.......^ lb. 

17. On indictment for assault and battery, the verdict was, **We 

find the defendants guilty of an assault but not with the inten- 
tion of injuring the parties, and not of the battery." Because 
there was doubt of what the Jury meant, new trial granted. 
State vs. l£ard ^ 209 

18. There is no such separate offence known to the law as a *< riotous 

homicide" — the fact that the killing was committed by a crowd 
of persons engaged in a riot does not distingmsh it in kind or 
degree from other felonious homicides. State vs. Jenhi'M.* 216 

19. Where a murder is committed by a number of persons engaged in 

a riot, what is necessary to be stated in the indictment, and 
what not, considered .« lb, 

20. Where, in such a case, the indictment, against two only of the 

rioters, charges that the mortal injury was inflicted by the pris- 
oners, proof that it was inflicted by others of the rioters, 
whether they be known or unknown, will sustain the indict- 
ment—all present and participating in the conmiission of the 
offence being equally guilty .^ i&. 

21. Where the indictment charges that the deceased came to his 

death by ^* bricks and stones cast and thrown " by the prison- 
ers, proof that he came to his death by means of bricks or stones 
cast, &c., or by kicking and stamping, will be suflicient. •.••....• lb. 

22. The indictment should state a particular means or instrument of 

death, (or, if the facjt be so, that it was by means or instrument 
unknown,) and also a particular part of the body as the locality 
of the injury ; but these allegations need not be strictly proved. 
If the mode of applying the violence be the same in kind, that 
will be enough, though the weapon or instrument used, and 

the part of the body hurt, be different lb 

28. On the trial of an indictment for murder, the presiding Judge 
cliarged the Jury that the prisoners were either guilty of murder 
or of no offence. The verdict was guilty, and on appeal, held^ 
that there was a view of part of the testimony, which, if true, 
reduced the offence to manslaughter, and for error in not pre- 
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Benting tllat view to the jury a new trial was ordered. 8kUe tb. 
Kirkland - — ••• — 280 

24 The first section of the Act of 1857, (12 Stat. 605,) making it an 
indictable offence ^^ioilfuUif, unlawfully^ and maUeunuly ^^ U^ 
''cat, shoot," &c., ''any horse," &c., was not repealed by the 
twenty-first section of the Act of 1865, (18 Stat. 276,) declaring 
^* every tnlful tre^poBS^^ to be a misdemeanor. State ts. Alex- 
cmder 247 

25. An offence that is both tnlful and maliciaue contains ^ ingredient 
which is not to be found in one that is wilful merely. The 
former is an offence of a higher grade, and is not identical with 
the latter .^...•., lb. 

Vide Bastardy, District Judge. Jurisdiction. 



DAMAGES. 

1. Action on the case against a real-estate broker, to recoTer dam- 

ages for an alleged breach of duty in not paying over to 
plaintiff or his agents the purchase-money, Confederate treas- 
ury notes, of a tract of land of plaintiff's, which defendant 
had sold for him ; the money haying been retained by defend- 
ant, without giylng notice that he had receired it, until it 
became yalueless. The declaration contained no specific alle- 
gation of fraud or collusion, nor of special damages : — HM^ 
that the measure of damages was the yalue of the currency 
at the time it was received by defendant, with interest 
' thereon ; yerdlct for a much larger amoimt set aside and new 
trial ordered. WUeeU ys. Rigge 186 

2. Exemplary damages may be given in an action of trespass quan 

elaumm fregiU Green, and Col, Eailroad Company yb. Parthw 287 

Vide Practice. 



DEBTOR AND CREDITOR. 

Vide Fraudulent Conveyances. 

DEED. 

Vide Fraudulent Conveyances, 

DERELICT ESTATES. 

Vide Commissioner in Equity. 
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/. DISCONTINIJANCB. 
Tide District Judge. 

DISTRICT COURTS. 
Vide District Judge. Jurisdiction. 

DISTRICT JUDGE. 

1. From therefhsal of a District Judge to ** direct the difilcontinnance" 

of a prosecution for a misdemeanor, as he is authorized to do by 
the seventh section of the Act of September, 1866, no appeal 
. lies. ExparteBeU 9 

2. The authority of the District Judge is to examine into the merits 

of the proseeution and not of the ecue, and in doing so he should 
not only inquire whether there is probable or sufficient cause, 
but also whether the public interest, the peace and good order 
of society, require that the case should go on. He is not to try 
the case upon its merits, nor is he responsible to the accused 
for* his Judgment, and it is wholly discretionary with him 
whether or not to direct a discontinuance lb, 

DOG. 
Yide Criminal Law, lb, 16. 

DOMESTIC ATTACHMENT. 

1. Affidavit by plaintiff that defendant **is removing or is about to 

remove out of the said District of Abbeville, so that the ordinary 
process of law cannot.be served upon him," Tield^ not to be a 
compliance with the Act of 1*839, in reference to domestic attach- 
ments. Writ issued on such affidavit quashed. AUen vs. 
Fleming , 196 

2. To authorize the attachment, there should be a precise allegation 

of some one of the categories which give jurisdiction, and an 
affidavit in the disjunctive is bad, although either of the facts 
deposed to might be sufficient lb. 

EVIDENCE. 

1. Where the evidence of defendant's participation in the commission 
of a trespass was altogether circumstantial, and the verdict 
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was for tto plaintiff, hdd^ that the Judge did not err in charg- 
ing the jury that, although one or more of the circumstances 
detached would not authorize the inference that defendant was 
the trespasser, yet that his direction or consent to the trespass 
might be deduced from all the circumstances as enumerated in 
the charge, one of which was that defendant having the oppor- 
tunity to take the stand and exculpate himself, had declined to 
do so. Oreefi. and Ool Baiiroad Company vs. ParUoio 287 

Vide Criminal Law, 4k, 20, 21, 22. Malicioiie ProseciUion. 



EX-POST FACTO LAW- 
Vide Jurisdiction, 12, 

FRAT7D. 

Vide Damages. FraudtUent Conveyances. Sheriff^s Bale. 
Insolvent Debtors* and Prison Bounds Acts. 

FRAUDULENT CONVEYANCES. 

1. As against existing creditors, a voluntary conveyance is, as a gen- 

eral rule, fraudulent and void. It is not a question of intention, 
but the conclusion is declared by the law, and whether the 
donor had at the time sufficient property, not embraced in the 
conveyance, to pay his debts, is an inquiry not pertinent to the 
issue. Biehardson YS, Bhodtu 96 

2. The only qualification to the general rule is, that where the in- 

debtedness is slight, as for the current expenses of the family, 
or the debts are inconsiderable as compared with the value of 
the donor* s estate, and the creditor, by his delay or laches, has 
allowed the reserved estate to be wasted—in such case the 
conveyance will be held valid » ^ lb. 

3. Where the deed is voluntary and the creditor is a subsequent one, 

or where the deed is for valuable consideration, the question 
whether the conveyance is valid is one of actual intent. lb. 

HUSBAND AND WIFE. 
Vide Criminal Law, 4. 

IMPAIRING OBLIGATION OF CONTRACT. 
Vide ComtUuiional Law, I, 2, 3, 4. 
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IMPRISONMENT. 

Yide Criminal Law, 6. 

INDICTMENT. 

Vide Criminal Law, 1, 8, 10, 11, 12^ U, 16, 16, 17, 19, 20. 
21, 22, 23. Bastardy, 5. Jurisdiction. 

INFANT. 
Vide Criminal Law, 15. 

INSOLVENT DEBTORS' AND PRISON BOUNDS ACTS. 

1. Applicant for the benefit of the Prison Bounds Act tried on a 

general charge of fraud, with specifications thereunder, and 
verdict for defendant. New trial refused, though the evidence 
might have been sufficient to sustain a charge of undue prefer- 
ence. ffavUand^ Lindsky and Co. vs. Wolff, 108 

2. The general charges under the Act of 1788 are (1) false schedule, 

(2) fraudulent sale, conveyance or assignment, and (8) undue 
preference within three months. These general charges and 
the specifications under each should be clearly made in the 
suggestion, and the verdict should answer each charge and 
specification, that it is true or untrue lb. 

INTEREST. 

Vide Bastardy, 3, 6. Practice, 

JUDGE. 

Vide District Judge. 

JURISDICTION. . 

1. The Act of September, 1866, giving the District Courts exclusive 
jurisdiction in all cases of larceny arising within the limits of 
their respective districts, did not oust the Circuit Court, sitting 
in the fall of 1866, of its jurisdiction to try a case of larceny 
committed in December, 1865, for which an indictment had 
been given out, and true bill found, at Spring Term, 1866. 

State vs. Walker 86 

VOL. XIV. — 20 
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2. The Circuit Court of Law has the power and jurisdiction of the 

Courts of King's Betich and Common Pleas of England, and it 
will not be ousted, except by express provision or necessary 
implication, of its general jurisdiction, by an Act giving an 
inferior Court jurisdiction ofer certain classes of offences lb, 

3. Oyer offences committed before the District Court was organized, 

that Court, it seems, has no jurisdiction lb. 

4. Indictment in the Circuit Court against a person of color for burg- 

lary, in entering, &c., on the night of the 4th of October, 1866, 
and stealing, &c. Verdict, ** guilty of larceny." Judgment 
arrested, the District Court haying, under the Act of Septem- 
ber, 1866, exclusive jurisdiction in all cases of larceny. State 
ys. Gamer 148 

5. The Circuit Court had jurisdiction as to the charge of burglary, 

but not as to that of larceny ^ lb, 

6. Prima facte, the Court of Sessions has no jurisdiction in cases of 

larceny and misdemeanor as against a white person, even though 
he be jointly indicted with persons of color. If circumstances 
exist, as in The State vs. Walker and The State ys. Quiek^ to take 
the particular case out of the general rule, those circumstances 
must appear. State vs. Ellison 199 

7. A, a white person, and B, C, and D, persons of color, were jointly 

indicted in the Court of Sessions for burglary and grand lar- 
ceny, with a count against A for receiving stolen goods. The 
yerdict was, as against C, guilty of grand larceny ; as against 
A, guilty of receiying stolen goods ; and as against B and D, 
not guilty :— fiieW, that the Court had no jurisdiction as against 
A of the offence for which he was convicted, and the judgment 
was arrested - lb, 

8. The Court of General Sessions is a superior Court of general juris- 

diction, and nothing shall be intended to bo without its jurisdic- 
tion but that which specially appears to be so. State vs. Sullivan 281 

9. The constitutional provision that the District Court " shall have 

jurisdiction of all criminal cases wherein the accused is a per- 
son of color,*' does not exclude the superior Court from exer- 
cising jurisdiction in such cases lb, 

10. The Act of 1865, conferring exclusive jurisdiction on the District 

Courts in all criminal cases wherein the accused is a person of 
color, having been repealed by the Act of September, 1866, as 
to offences above the grade of larceny, Jield, that the Court of 
General Sessions, after the passage of the latter Act, had juris- 
diction to try persons of color for capital offences, committed 
whilst the former Act was of force lb, 

11. Courts of magistrate and freeholders for the trial of free persons of 

color were abolished by an ordinance of the Convention of 
1865 lb. 

12. An Act reyiying the jurisdiction of a superior Court so as to enable 
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it to try persons for ofifences committed during a period when 
an inferior Court had exclusive jurisdiction to try them, is not 
an ex-post facto law Ih. 



JUROR. 

Whether a juror shall be excused is a matter of discretion with, the 
Circuit Judge, and from the time he is excused he ceases to be 
a juror, and cannot be recalled. StcUe vs. Whitman 118 

Excusing a juror should always be done publicly in open Court. 
The time when and the reason why should be put in writing 
and left with the Clerk, and the fact should be entered on the 
minutes lb. 



JURY. 

Vide Criminal Law, 5, 7, Juror. 

LARCENY. 

Vide Criminal Law, 2, 9, 14. Jurisdiction, I, 4, 5, 6, 7 

LIMITATIONS, STATUTE OF. 

Vide Bastardy, 2. 

LIQUIDATED DEMAND. 

1. Agreement in the form of a promissory note, by which defendant 
promised to pay to plaintiff "two hundred and twenty -five 
dollars, less store account, for value received," is not ^a liqui- 
dated demand within the meaning of the Act authorizing ac- 
tions on such demands to be referred to the Clerk. ffotoeU vs. 
Lambert 14 

3. A writing which does not within itself furnish the means of pre- 
cisely ascertaining the exact sum due, so as to render a resort 
to extrinsic evidence wholly unnecessary, is not within the Act. lb. 

LOCATION. 

Vide Trespass to Try Title. 

MAGISTRATE AND FREEHOLDERS. 
Yide Jurisdiction, 11. 
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flALICIOUS PROSECUTION. 

1. Case for malicious prosecution. Defendants, after obtaining a war- 
rant and haying plaintiff arrested, had dropped the prosecution : 
— Held, that the failure to prosecute was not prima facie evi- 
dence of want of probable cause. Frederick ys. Halberstadt 41 



MALICIOUS TRESPASS. 
Tide Criminal Law, 16, 16, 25, 26. 

MANSLAUGHTER. 
Vid^ Criminal Law, 6, 23. 

MEASURE OF DAMAGES. 
Vide Measure of Damages. 

MISDEMEANOR. 

Vide Criminal Law, 9, 10, 14. District Judge, 1. Jurisdic- 
tion, 6, T. 

MISTAKE. 

Vide Sheriff's Sale. 

MURDER. 
Vide Criminal Law, 8, 18, 19, 20, 21, 22, 23. 

NEW TRIAL. 

Vide Criminal Law, 2, 3, 8, 11, 13, 16, IT, 23, 24. Damages. 
Insolvent Debtors' and Prison Bounds Acts. Trespass to 
Try Title. 

OBLIGATION OF CONTRACTS. 
Vide Constitutional Law, 1, 2, 3, 4. 
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PARTNERSHIP. 

1. Where the separate property of a member of a partnership is sold 

under an older execution against the firm and a junior one 
against him individually, the Junior and separate execution credi- 
tor cannot, by rule, compel the Sheriff to apply the proceeds, of 
the sale to his execution in preference to the older one agahist 
the firm. Boherts vs. BoberUy 8 Rich. 14, overruled. Kuh.ne vs. 
Law j.'. 18 

2. If the separate creditors of a member of a firm have any equity to 

have his separate estate applied to the satisfaction of their debts, 
to the exclusion of creditors of the firm who have acquired legal 
liens by means of executions against the firm, they must apply 
to a Court of Equity for relief. The Law Court looks only to 
the liens, and satisfies them according to their legal priority.. ... lb. 

3. That partnership effects must first be applied to partnership debts is 

a well-settled rule, but the authorities are so confiicting that it 
seems to be unsettled in this State, whatever the rule may be 
elsewhere, whether separate effects are first to be applied to 
separate debts. The argument and authorities on both sides of 
the question stated 75. 

4. A and B had been in copartnership, and a creditor of the firm 

recovered judgment against them. A became insolvent, and 
B died, leaving separate assets, and also separate creditors, 
whose demands were not in judgment i—Held^ in equity, that 
the separate creditors were entitled to be first paid out of the 
separate assets, in a due course of administration, and that if 
any surplus remained after payment of the separate debts, it 
was applicable to the judgment against the firm. Sniffer and 
Paxtanrs. 8as8 20 

5. It has been the settled law of this State, since the year 1797, that 

the separate creditors of a member of a firm are entitled to 
be paid out of his separate estate in preference to the creditors 
of, the firm « 3. 

PERSONS OF COLOR. 
Vide Jurisdiction, 6, 1, 9, 11. 

PETIT LARCENY. 
Vide Criminal Law, 2, 9, 10, 14. 

• PLEADING. 
Vide Criminal Law, 10, 14, 19, 20, 21, 22. . 
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POLLING JURY. 

Vide Criminal Law, T. 

PRACTICE. , 

1. Where the Clerk in assessiag the plaintiff^ s damages oyer-calcu- 
lates the amount of interest, the plaintiff may, without notice 
or rule, ohtain leave to enter a remittitur for the' excess, or 
may himself, and without an order, enter such remittitur on 
the Judgment and execution. Ashm&re ys. Charles 63 

Vide Appeal, Bastardy, 4, 5. District Judge. Domestic At- 
tachment. Juror. Liquidated Damages, Partnership. 
Rule to show Cause, Stay Law, 1, 2, 3; 4. Trespass 
to Try Title. 

PRISON BOUNDS ACT. 

Vide Insolvent Debtors'^ and Prison Bounds Acts. 

PROBABLE CAUSE. 
Vide District Judge, 2. Malicious Prosecution. 

PROSECUTION. 

Vide District Judge, 

PUNISHMENT. 

Vide Criminal Law, 6. 

RAILROADS. 

Vide Common Carriers, Corporation, 

RECEIVING STOLEN GOODS. 

Vide Jurisdiction, *l. 

REFERENCE TO CLERK. 
Vide Liquidated Damages. 
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REMITTITUR. 

Vide Practice. 

REPEAL OF STATUTES. 

Vide Criminal Law, 1, 9, 25. Jurisdiction, 9, 10, 11, 12. 
Statutes f Repeal of. . 

RIOT. 

Vide Criminal Law, 18, 19, 20, 21. 

RULE ON SHERIFF. 
Vide Partnership, 1. 

RULE TO SHOW CAUSE. 

1. A mle to show cause why a judgment should not be vacated, and 

ordering a stay of execution in the mean time, is not a "writ 
or other process," within the Act of September, 1866, "To 
alter and fix the times for holding the Courts of Common Fleas 
in this State." QoodleU vs. OhmlM 46 

2. "Writs and other process" properly embrace those mandatory 

precepts which issue in the name of the State and under the 
seal of the Court, and are used chiefly for the purpose of 
bringing parties, witnesses, jurors, &c., into Court, or for 
enforcing final judgments. "Rules" are orders of Court 
made between parties to a cause, or touching the discharge of 
duty by those engaged in the conduct of its proceedings, either 
as permanent officers of the Court or as serving therein in some 
temporary capacity Ih, 

Vide Practice. 

SHERIFF'S SALE. 

1. There is no warranty at a Sheriff's sale of land. The rule is cateai 
emptor^ and where there is no fraud, the purchaser cannot, at 
law, be relieved from his contract to pay the purchase-money 
on the ground that all parties were mistaken in supposing 
that the defendant in execution had such an interest in the land 
as could be levied on and sold. Wingo vs. Broum 108 
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STAT LAW. 

1. The second and third secUonB of the Act of 1861, commonly called 

the ** Stay Law," construed. Jacobs vs. Burrows 67 

2. Where a plaintiff, suing in assumpsit by the usual writ of ectpicks ad 

respondendum, made affidavit as required by the second section 
of said Act, a notice by the Clerk requiring the defendant to 
give bond for the delivery of property, and a bond given in con- 
formity with such notice, held to be illegal and void. The notice 
and bond should have been for the surrender of the body of the 
defendant ^. lb. 

3. An affidavit that defendant intends to abscond is not a compli- 

ance with the requirement of the second section of the Act of 
1861, commonly called the Stay Law, that there should be 
an affidavit that defendant is about to abscond. ChiUleaume vs. 
Miller 118 

4. An affidavit that defendants ** intend to remove from the limits of 

this State, and that the cotton aforesaid is being fraudulently 
disposed of," is not sufficient, under the second section of the 
Act of 1861, to authorize an order that defendants be held to 
bail. Barry Ys. Iseman 129 

5. An action of covenant is an action **for the collection of money," 

and is, therefore, within the Act of 1861 lb. 

Tide Constitutional Law, I, 2, 3. 



STATUTES, REPEAL OF. 

1. Repeals by implication not being favored, a repeal of an older stat- 
ute by a later one will not be implied, unless the repugnance 
between them is so great as to be susceptible of no reasonable 
reconcilement. If the two statutes can stand together and have 
room for operation without conflict and inconsistency, they 
shall do so. State vs. Alexander 247 

Vide Criminal Law, 1, 9, 26. Jurisdiction, 9, 10, 11, 12. 



STEALING A COLT. 
Vide Criminal Law, 1, 2, 3. 

SUGGESTION. 

Vide ImolvenJt Debtors^ and Prison Bounds Acts^ 
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SUPERIOR COURT. 
Vide Jurisdiction. 



TAXES. 

1. Cotton belonging to a non-resident of the State, which was in his 

agent* 8 possession on the Ist of May, 1865, but before the Ist 
of October thereafter was removed by the owner's direction 
beyond the limits of the State, was not liable to the tax laid 
by the AAt of December, 1865, on all cotton sold between the 
Ist of May and the 1st of October, 1865, and all cotton on hand 
on the day last mentioned. State vs. Hodges 256 

2. Where a tax execution did not specify for what it was issued, ex- 

cept that it was for non-payment of taxes, but it appeared that 
it was, in fact, issued for a double tax, hi part on cotton sold, 
and so far was illegal, and, in part, on cotton on hand, held^ 
that the Court could not undertake to apportion the tax and say 
how much was for cotton sold and how much for cotton on 
hand, and therefore, on that ground alone, if no other existed, 
the prohibition must go to the whole execution, leaving tlie 
tax collector to issue another for the true amount lb. 

8. Where an agent had on hand on the 1st of October, 1865, cotton 
of his principal, a non-resident of the State, but before the 
ensuing December it had been removed beyond the limits of 
the State and his agency had ceased, Tuld, that he was not per- 
sonally liable for the tax laid by the Act of December, 1865, on 
cotton on hand on the Ist of October of that year 76. 

4. Summary of the law of this State in reference to taxation, and the 
rights and duties of tax payers and agents, and tax collectors, 
in making and receiving returns, aiid issuing tax executions lb. 



TRESPASS. 

Vide Criminal Law, 16, 16, 25, 26. Corporation, Damages, 2. 

Evidence. 

TRESPASS QUARE CLAUSUM FREQIT. 
Vide Corporation. Damages, 2. Evidence. 

TRESPASS TO TRY TITLE. 

1. In trespass to try title, two successive verdicts for the defendant had 
been set aside by the Court of Appeals and new trials granted 
VOL. XIV. — 21 
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upon a question of location, the Court, upon the second appeal, 
saying that upon the same evidence aAew trial would be granted 
toties quoiies the yerdict should be for the defendant. Upon the 
third trial the verdict was again for the defendant, and the 
Court of Appeals refused to grant a Hew trial, holding that new 
and material evidence had been given which varied the case 
previously made, and created doubts upon the question of loca- 
tion. Bank vs. Bobo , 51 

Yide Fraudulent Conveyances. 

VALUABLE CONSIDERATION* 
Tide Fraudulent Conveyances, 3. 

VERDICT. 

Vide Criminal Law, 2, 3, 10, II, 13, 17. Imsoloent Debtors' 
and Prison Bounds Acts, 2. 

VOLUNTARY CONVBYAlICE. 
Vide Fraudulent Conveyances. 

WARRANT. 

Vide Bastardy, 5. 

WARRANTY. 
Vide Sheriff's Sale. 

WHITE PERSON. 
Vide Criminal Law, 6. Jurisdiction, 6, 7. 

WIFE. 
Vide Criminal Law, 4. 

WITNESS. 
Vide Criminal Law, 4. 
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WRITS AND OTHER PROCESS. 
Tide Bule to Show Caute. 

ERRATA. 
A list of, will be found in the next rolame of Law Reports. 
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